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' MERRIMACK SS S , SUPERIOR COURT

~ State of New Hampshire
Department of Environmental Services

V.

" Walter Jensen and Summer and Winter Construction, LLC

NO. 2010-CV-323

ORDER
This case is a civil action brought by the State of New Hampshire against the
defendants, Summ'er and Winter Construction, LLC and Walter Jensen, alleging that the
Defendants violated the environmental laws of the State of New Hampshire by illegally
removihg and disposing of asbestos. Following the bench trial had in this case, and for-
the reagons stated in this Qrder, the Court finds in favor of the State and asseéses
damages at $18,000, jointly and severally.
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The facts are not open to serious dispute. The Defendant, Walter Jensen, .
through his business Summer and Wmter Constructlon LLC, removed and dlspoéed of
asbestos from at least two different pI‘O]eCtS, the so-called “Kilmister project” and ‘the
Swasey project,” t;vo residentiél construction projects. He did not remove or dispose of
asbestqs in the appropriate Way and violated what the State aptly describes as the
“cradle-to grave” asbestos managément program, outlined in RSA 141-E:1 et seq., and’

FH

Env-A 1804.1 et seq. in numerous ways. The relevant provisions were in effect at the
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time of the Defendants’ acts. Moreover, at the time these projects took pléce, Mr.
Jensen was well aware that removal and disposal of asbestos was heavily regulated
because enforcement actions had been brought against him in 1990 and 1995; he was

also aware that the manner in which he removed and disposed of asbestos was illegal.

Based on the eviden_ce at trial, the Court finds that, with respect to the Kilmisfer project,
- Defendants Jensen and Summers and Winters violated the environmeﬁtal regulations'
s ﬂ_get forth in the State’s petltlon .Similarly, with.respect.to.the Swasey.project,.the Courtms.wm s on
 finds that the Defendants violated the enwronmental regulations set forth in the State’s |
petition.
Mr. Jensen claimed that he disposed of the asbestos in the Turnkey Waste .
Management landfill (“Turnkeir”) in Rochester, New Harﬁpshire. At trial, the State
produced Mr. William Howarq who is Turnkey’s District Engineer. Mr. Howard
testified that Turnkey keeps careful records of asbestos disposal and that he was familiar
with thé records at the facility. If waste containing asbestos was»accepted_ by 'Turn_k‘ey,‘ it

was treated separately because of the potential for public health concerns. If asbestos

was brought in withbut Turnkey being told the waste contained aébestos then the
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ashestos would be treated like ordinary trash Lwhich could cause risk not only Yo the —3

pﬁblic, but also to ‘employees.

He searched Turnkey’s records from August to September 2005 and August to

September 2006. There were 14 asbestos transactions and none involved the
Defendants. The last transaction for Summer and Winter Construction apparently was
in 1999. Summer and Winter’s account was cancelled in 2001.

Based on the testimony, the Court finds that Summers and Winters, LLC and Mr.



Jensen disposed of asbestos improperly at the Turnkey site without notifying Turnkey
employees that they were disposing of asbestos. Thus, the asbestos had the potential for

harm to the general public.
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The State seeks substantial civil penalties. While the State’s regulations were

violated, there has been no evidence from which the Court can determine the actual

_.amount of asbestos ‘removed with any accuracy. However, Env-SW_Chapter.900,_ .. .. e

requires that asbestos of any type and amount go to a certified facility, be prominently
labeled, properly packaged, and manifested as asbestos waste.

The fact that Jensen misrepresented where the asbestos had been disposed of is
the most egregious factor in this case. As the State’s memo notes, in order to allay the
State’s fears regarding disposal, Mr. Jensen replied under oath at his deposition that all
asbestos had been taken to the Turnkey Wasfe Ménagement Facility in Rochester, New
Hampuhire. Mr. Jensen also testified that he told Turnkey that the ma’uerial was
asbestos, that they charged him extra, and that Turukey disposed of it properly. The

Court credits the testimony of William I—Ioward the District Engineer for Turnkey, who
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| testlﬁed that Turnkey would never dlspose of what it Knew {6 be asbestos with- the Tést of =~

the materials in the landfill. Mr. Jensen’s conduct was, in addition to dishonest,
potentially injurious to public heaith. In addition, Mr. Jensen had been specifically
notified that he was not to perform unlicensed asbestos removals.

Summer and Winter Construction is, however, a small company. The testimony
appears to be undisputed that the money received for thes_e jobs was very small; one job

involved $600 and another job involved $1,200. Mr. Jensen has cooperated in



publicizing the fact that he has illegally done asbestos work and that no other party has
appeared to assert that ashestos removal was done by the Defendants.
Given the size of the project, the notice that the Mr. Jensen had of the wrongful

nature of his conduct, Mr. J ensen’s dishonesty, and the need for a strong deterrent, the

- Court finds that a penalty of $18,000, which constitutes 10 times the amount of revenue
that the Defendants made from these transactions, is proper. The Court, therefore,
. =,___._,aw:arldsihe.Statedamagesand@enalties._inihat.‘amountjfjein-t-l—y—and«seve_ral-lyuaga‘inst--r~..=--*.~—~—--=t—-%

both Defendants.

SO ORDERED.
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DATE . Richard B. McNamara,
~ Presiding Justice

RBM/bjw

e . —— = =@ e e R R P v o5 yora Sl oo E———— 1—- —c e ey ey, { {
: =l e — e



N ~ " THE STATE OF NEW HAMPSHIRE
o JUDICIAL BRANCH

SUPERIOR COURT
Merrimack Superior Court Telephone: (603) 225-5501
163 North Main St./PC Box 2880 TTY/TDD Relay: {(800) 735-2964

; Concord NH 03302-2880 ! - http:/iwww.courts.state.nh.us
' NOTICE OF DECISION

K. Allen Brooks, ESQ

NH Attorney Generals Office
33 Capitol Street

Concord NH 03301-6397

State of NH v Walter Jensen and Summer and Winter Construction, LLC a/k/a
o Case Name:____S. and W. Construction, LLC . 7
. Case Number, 217-2010-CV-00323 =~ RIS

=t

L —

Enclosed please find a copy of the court's order of February 09, 2012 relative to:

Order dhMerits

February 17, 2012 William S. McGraw
' Clerk of Court

(217478)

C: Charles A. Russell, ESQ
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