STATE OF NEW HAMPSHIRE

OFFICE OF THE ATTORNEY GENERAL

A MODEL PROTOCOL FOR RESPONSE TO
ADULT SEXUAL ASSAULT CASES

https://www.doj.nh.qov

2024 Edition

It is New Hampshire’s expectation that all disciplines involved in the response to
adult sexual assaults will work collaboratively using a victim-centered approach.



https://www.doj.nh.gov/
https://www.doj.nh.gov/

“This project was supported by Grant Numbers 15JOVW-22-GG-00439-STOP awarded by the

Office on Violence Against Women, U.S. Department of Justice. The opinions, findings,
conclusions, and recommendations expressed in this publication are those of the author(s) and

do not necessarily reflect the views of the U.S. Department of Justice.”



Adult Sexual Assault Investigation Checklists

These checklists are meant to bring attention to several priority responsibilities for various
individuals involved in the response to an adult sexual assault report. They are not intended to
exclude any responsibilities that may be identified due to unique circumstances presented during
a specific report. These checklists are to be utilized as best practice guidelines.

Emergency Communications/Dispatcher

[] Determine nature and location of the
incident; identify caller, victim and
suspect; identify any potential risk of
injury to responding officers

[ Confirm victim’s safety and medical
needs; activate Emergency Medical
Services as needed

[ Evaluate for strangulation by asking if
any pressure by any means was applied
to their neck. If yes, EMS should be
automatically dispatched

[ Check safety concerns (weapons shown,
threatened, or used; injuries to victim or
suspect)

[ Determine if any special language/access
needs exist

[] Seek suspect information; relationship
with victim, description, still present?
direction of travel, vehicle, etc.

[ Limit traffic over police radio that could
identify the victim

(] Provide medical/forensic related
evidentiary advisories — not to bathe,

change clothes, comb hair, brush teeth,
touch any articles or furniture the
suspect may have touched, etc. while
waiting for an officer to arrive

[ 1f an officer with sexual assault
investigation training is on duty,
dispatch that officer to the scene. If that
trained officer is not on duty, another
officer should be dispatched to the
scene.

[] Remain on the line with the victim, if
practical, until officers arrive, especially
if the victim is alone and/or the scene is
not safe.

] Due to the trauma a victim may be
experiencing, their behaviors may be
symptomatic of being in crisis. They
may range from crying, hysteria, rage,
laughter, calmness and/or
unresponsiveness. Do not judge or
disregard any victim.

L Inform the caller before placing them on
hold

[] Preserve the communications tape and
printout for the investigation



Adult Sexual Assault Investigation Checklists

These checklists are meant to bring attention to several priority responsibilities for various
individuals involved in the response to an adult sexual assault report. They are not intended to
exclude any responsibilities that may be identified due to unique circumstances presented during
a specific report. These checklists are to be utilized as best practice guidelines.

EMS Responders

[ Introduce yourself and explain you are
there to help

[] Explain any procedure and seek
permission before touching
the patient

[] Empower patients to make decisions
regarding their care

[ Treat and document assessment findings
using appropriate medical treatment
protocols without causing undue trauma

[] Assess patients for impaired capacity
due to alcohol, drugs, disability, or age

[ Limit questions to the identification of
injuries and pertinent medical
information

[ ] Ask when the assault occurred and if
patient has bathed, showered, or changed
clothes since the assault

[] Ask patient if strangulation occurred
(was pressure applied to the neck by any
means) and note if patient reports being
“choked”; document signs/symptoms
and statements, ask strangulation
specific questions and advise the need
for Emergency Department evaluation
and imaging studies to rule out carotid
artery dissection and other life-
threatening conditions. See Appendix E

L] Preserve and document the collection of
all evidence
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Law Enforcement First Responder

[ Introduce yourself and explain you are
there to help

[J Ask how the victim would like to be
referred to (not just their name, but their
personal pronouns — she/her/hers,
he/him/his, they/them/theirs)

[] Speak slowly and calmly; avoid asking
why-type questions that may seem
judgmental or victim-blaming

[ 1f wearing a body worn camera (BWC),
advise victim, obtain express consent
(verbally and/or in writing) to continue
recording per RSA 105-D

[1 DONOT ASK AVICTIM TO
PROVIDE A WRITTEN
STATEMENT about their experience

[] Re-evaluate safety for the victim and any
other person at potential risk; a crisis
center advocate can assist with this

[ Ask if the victim has been strangled or
“choked” (was pressure applied to your
neck by any means). If yes, ask
strangulation specific questions and
document signs/symptoms in a report
(See Appendix E). Encourage emergency
department examination, as advanced
imaging is required to rule out life-
threatening conditions

[ Activate Emergency Medical Services as
needed or encourage the victim to seek
medical care; Use Strangulation Tool,

See Appendix E

[ Ask Dispatch to call for a crisis center
advocate for the victim

[ 1dentify the crime and the scene(s)

[ Establish jurisdiction and promptly
notify the correct jurisdiction involved,
document notification efforts

[] Secure the scene(s)/Preserve evidence

[ Determine if the suspect’s identity is
known and their possible location(s)

[ If the Responding Officer is not SART
trained, contact a SART trained officer
or detective if available

[J Always recommend the victim seek
medical care, whether they want
evidence collected using the kit (which
can be used up to 5 days after the
assault) or not, assist the victim
appropriately

[ Document visible victim injuries by
photos and in report narrative; refer
other photography needs to healthcare
provider


https://www.gencourt.state.nh.us/rsa/html/VII/105-D/105-D-mrg.htm

[ Remain with the victim until the
assigned investigator arrives and initial
information is transferred

[ Consider the trauma that the victim may
be experiencing and how it may be
affecting their emotions, behavior and
memory; distraught victims should not
be left alone

L] 1 the victim is a vulnerable adult, it is
mandatory to report to the NH Bureau
of Elderly and Adult Services at 1 (800)
949-0470

[ Listen but do not conduct a
comprehensive interview of the victim;
seek confirmation of the crime, scene(s)
and suspect information and document;
refer to Conducting a Minimal Facts
Interview, page 41.

L] If suspect needs medical treatment or
evidence collected from their body,

advise the hospital to keep suspect
separate from the victim

[ Take custody, transport, and secure all
hospital evidence which may include:

» Sexual Assault Evidence
Collection Kit with paperwork;
use Kit Tracking System
(Appendix M)

« Bag(s) containing clothing

« Urine sample, if appropriate
(must be on ice or frozen)

] Promptly complete the initial incident
report and include: observations of
victim, scene, suspect and witnesses,
indicate if BWC was turned off,
description of all evidence collected and
where secured

[ Securely store BWC recordings no later
than end of shift or as soon as
practicable (per RSA 105-D)

] Make proper agency notifications per
department policy or state law (i.e.:
BEAS, County Attorney, etc.)

Law Enforcement Supervisor

[ Coordinate securing crime scene(s)

[ Coordinate evidence collection: ensure
kit and associated evidence is properly
stored prior to transport to the Forensic
Laboratory for analysis

[] Assess situation, determine needs and
ensure competent response

[ Notify detective/trained officer

[ Be familiar with this best practice
protocol

[ Follow best practice for protection of
victim privacy and identification

[] Demonstrate sensitivity to victims and
ensure a trauma informed response (with
or without BWC in use) by all officers

L1 Ensure that NO victim is asked to take a
polygraph exam

[ When reviewing reports, ensure that
documentation is thorough, complete
and properly classified

[ Ensure handling of kit is compliant with
RSA 21-M:18 upon return from the
Forensic Lab. See Law Enforcement
section in Sexual Assault Evidence
Collection Kits, page 61
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Law Enforcement Investigator Checklist

[ Re-evaluate safety, activate Emergency
Medical Services as needed

[ Verify collaborative response has been
initiated (crisis center advocate, SANE)

[ 1dentify witnesses, including disclosure
witnesses (medical professional, friend,
family member or another) and schedule
interviews

[ If responding to the scene, conduct a
Minimal Facts Interview (see page 41) if
it has not yet been done.

L] Follow up with a recorded
comprehensive victim interview 24 to 48
hours after assault; this generally takes
place after a medical/forensic exam;
Consult with County Attorney’s Office
to determine if they want to observe
interview.

[ Request victim sign a medical records
release

[ Determine need for consent or search
warrant(s); secure location/person and
execute (i.e.: known suspect
DNA/evidence, electronic devices, cars,
structures, trash). (Appendices G, J, L)

[] Send preservation letters to collect
available technology evidence (phones,
e-mail, social media, etc.). (Appendix K)

] Photograph and collect evidence from
the scene(s)

[] Ensure transport of evidence to Forensic
Lab for analysis without delay; use Kit
Tracking System (Appendix M)

[] Conduct and record suspect interview(s)

] Have appropriate follow up photos taken
of any victim bruising or injuries 24-48
hours after the assault, then as needed
depending on the injury pattern and
progression

L] Consider if a one-party call would be
appropriate for the case. (Appendix H)

[J Run suspect criminal and motor vehicle
record checks

[] Obtain/review all relevant surveillance
and BWC recordings; Check for voice
changes if strangulation occurred

[J Promptly and completely document case

[J Conduct thorough review of case prior to
sending case to the County Attorney —
including all reports, evidence, photos,
and recordings; obtain and review
medical/forensic documentation, witness
statements, etc.

[] Be available to provide case follow-up in
consultation with the prosecutor

Evidence Checklist

[ All Sexual Assault Evidence
Collection Kits, including Anonymous
Kits, MUST be transported to the NH

State Police Forensic Laboratory as
soon as possible.



[ Freeze urine (if suspected drug/alcohol
facilitated case) if possible prior to
transport to the Forensic Lab

[ Refrigerate blood prior to transport to
Forensic Lab. Do NOT freeze blood.

[ Collect suspect evidence with consent
(can be withdrawn at any time) or search
warrant (i.e.: known DNA, wounds-
scratches and/or bruises- and body fluid
evidence, fingernail scrapings, clothing
or other items that corroborate the
victim’s statement) See Appendix G

] Ensure photographs and/or digital

images, videos and/or diagrams obtained

by law enforcement are included in the
case file

[ Bruising may not appear immediately so
encourage future contact with victim to
obtain photos (genital/breast areas
should be photographed by healthcare
provider/SANE)

[ Collect victim clothing worn at the time
of the assault if not done by healthcare
provider/SANE

[ Air dry wet items prior to packaging

L] Use separate paper bags for items, NOT
plastic, and seal with tape, not staples,
per Forensic Laboratory best practices

[] Photograph and collect item used as
ligature in strangulation cases and
package properly. When possible, do not
disturb knots in ligature, if there are any.

[ Collect all relevant BWC recordings

[ Seize and preserve all appropriate
electronic devices based on either
consent, search warrant or exigency

[ Store all evidence in secure area/fashion

[ Transport all evidence to be analyzed to
the Forensic Laboratory as soon as
possible. Include kit serial number and
lab number in police report.

[ Ensure compliance with all aspects of
RSA 21-M:18.
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Prosecution Checklist

Pre-Charging/grand jury:

[ Screen cases: Process all cases as
quickly as possible; obtain & review all
case-related information presently
available from law enforcement

L] Meet the victim with law enforcement
and advocates present, identify victim’s
support network; comply with all aspects
of RSA 21-M:18.

[] Discuss relevant evidence analysis issues
with law enforcement and forensic
laboratory personnel

L1 If decision is made not to charge,
inform victim immediately & explain
reasons; have victim/witness assistance
provider present

[ 1f a decision is made not to charge,
place a memorandum in the file
explaining the reasoning behind this
decision

[ Ensure victim safety planning is
developed

Pre-Trial:

[ Develop appropriate bail conditions and
possible criminal bail protective orders;
consider protection issues; make sure
victim is notified if defendant is
released

] Ensure discovery is complete and
provided to defense

[ Identify victim privacy issues

[ 1dentify partners, collaborate with law
enforcement, advocates, medical
professionals and forensic laboratory to
ensure that all evidence collected by
partners is forwarded to the county
attorney’s office.

[J Keep in mind how trauma may be
impacting victim’s response/demeanor

L1 Ensure law enforcement does NOT
polygraph the victim

[] Anticipate common defenses, as well as
victim and offender myths that can
impact a successful prosecution,
strategize these issues

[ Evaluate whether expert testimony
would assist, and if so, identify potential
experts

[ Include victim input when developing a
plea, pursuant to the Victims Bill of
Rights (RSA 21-M:8-k)

[ Develop motion practice; consider the
admissibility of other bad act evidence


https://www.gencourt.state.nh.us/rsa/html/I/21-M/21-M-18.htm
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[ Properly notice expert witness(es) in a
timely manner

L] Adqress privacy issues discussed with
victim

Trial:

L Jury selection/voir dire

] Opening statements

[ Use of exhibits

[ Victim testimony

Post-Trial:

[ Develop sentencing strategies: consult
with the victim; review the Victim Bill
of Rights (RSA 21-M:8-k)

[] Consider filing a sentencing
memorandum to provide Court with
rationale & basis for recommendation

[ Consider restitution for victim’s out of
pocket expenses and reimbursement of
Victims® Compensation

[ Consider effective use of the rape shield
law (RSA 632-A:6)

L] Meet with witnesses, expert or
otherwise, to prepare for trial and scope
of testimony

[J Cross examination
[ Evidentiary issues
[ Closing arguments

[ Jury Instructions

[ Request no contact provision in
sentencing form; Refer to RSA 651:2
or State v. Towle (2015)

[ Discuss with the victim if outcome
does not meet their expectations;
encourage the victim to seek civil
protection order after an acquittal


https://gencourt.state.nh.us/rsa/html/LXII/632-A/632-A-6.htm
https://gencourt.state.nh.us/rsa/html/I/21-M/21-M-8-k.htm
https://www.gencourt.state.nh.us/rsa/html/LXII/651/651-2.htm

TABLE OF CONTENTS

NEW HAMPSHIRE ADULT SEXUAL ASSAULT PROTOCOL COMMITTEE.............. Vi
PREFACE ... oo 1
HISTORY OF THE NEW HAMPSHIRE SEXUAL ASSAULT PROTOCOL
PROJIECT ..o 2
PURPOSE STATEMENT ...t 3
POLICY Lo 3
SEXUAL ASSAULT RESOURCE TEAM (SART) MODEL .......ccccooiiiiiiiieieee 3
THE LAW L. 5
SEXUAL ASSAULT AND RELATED OFFENSES - DEFINITIONS.........cccooiiiiiiiiien, 5)
NEW HAMPSHIRE CRIME VICTIMS’ BILL OF RIGHTS ..........cocooiii 9
NEW HAMPSHIRE SEXUAL ASSAULT SURVIVORS’ RIGHTS...................ccccccvvnnnn. 10
MANDATORY REPORTING .....oooiiiiiii e 12
BUREAU OF ELDERLY AND ADULT SERVICES (BEAS) ......ccccooiiiiieieeieic e 12
REPORTING REQUIRMENTS ..o 13
SPECIAL POPULATION CONSIDERATIONS .......ooiiiiteeeee s 15
ELDERLY VICTIMS ... .o 15
MANDATORY REPORTING REMINDER .......cccooiiiiiiii e 16
REASONS WHY ELDERY VICTIMS MAY NOT WANT, OR ARE
UNABLE TO REPORT OR ASSIST WITH THE INVESTIGATION............... 16
VICTIMS WITH DISABILITIES ...t 17
INCARCERATED VICTIMS ...t 19
MALE VICTIMS OF SEXUAL ASSAULT ..ottt 19
LGBTQIA+ VICTIMS ... 20
COMMUNITIES OF COLOR.......coiiiiiiiciie s 22
INTERNATIONAL MIGRANTS/REFUGEES ........cccoooiiiiiieeeeeee e 22
U.S. CITIZENS VICTIMIZED ABROAD.......cciiitiiiiiieii i 25
EMERGENCY MEDICAL SERVICES (EMS) RESPONSE .........cccoooiiiiiiiiieiene e 27
ROUTINE PATIENT CARE CONIDERATIONS........coiiiiiiiiiie e 27
LAW ENFORCEMENT RESPONSE ......c.oooiiiiiieii e 31
THE ROLE OF LAW ENFORCEMENT .....oooiiiiii s 31



AVICTIM-CENTERED, TRAUMA INFORMED RESPONSE ..........cccoiiiiiiiii,
INITIAL VICTIM STATEMENTS ..o
DELAYED DISCLOSURES.........coiiiii e
GENDER BIAS IN POLICING ...ttt
CONSIDERATIONS FOR STRANGULATION AND SEXUAL ASSAULT ........cccovvene
USE OF BODY-WORN CAMERAS (BWCS) IN SEXUAL ASSAULT CASES................

OFFICER WITH ACTIVATED BWC AND INITIAL VICTIM
CON T ACT ettt sb e n e aneene s

BEST PRACTICES FOR LAW ENFORCEMENT ...
THE FIRST RESPONDER.......ccooiiiiiiiiieee s
INITIATING THE COLLABORATIVE RESPONSE ..o,

LAW ENFORCEMENT’S ROLE DURING THE
MEDICAL/FORENSIC EXAM ..ottt

INVESTIGATION AND FOLLOW-UP......ccccoiiiiiiiieeee s

CONDUCTING A COMPREHENSIVE INTERVIEW/ASSAULT
HISTORY e b e

ANTICIPATING POTENTIAL CASE CHALLENGES ...
OTHER INVESTIGATIVE CONSIDERATIONS ..ot
SUSPECT EVIDENCE COLLECTION ....ccccoiiiiiiiiiieiiie s
REPORT WRITING ..ottt
RECANTATION. ...ttt

POLYGRAPHING A SEXUAL ASSAULT VICTIM IS
PROHIBITED ..ottt

DRUG AND ALCOHOL FACILITATED SEXUAL ASSAULT .......ccccoiveiienne

VICTIM INTERVIEWS IN DRUG/ALCOHOL FACILITATED
SEXUAL ASSUALTS ..ottt

ELECTRONIC EVIDENCE CONSIDERATIONS IN ADULT SEXUAL
ASSAULT CASES ...ttt b et nbe e e

INVESTIGATIVE METHODS ..o
IDENTIFYING ELECTRONIC EVIDENCE .......ccooviiiiiiiieeee e
EXAMPLES OF ELECTRONIC EVIDENCE.........ccccoiiiiiiiiesee
PHYSICAL DEVICES. ...t
VICTIM DEVICES ...
PRESERVATION LETTERS ...t



LEGAL PROCESS ... S7

DATA PROCESSING ....oooevvvvecoeeeeeeseesoesseeeseesesssessssesesssesssesssoessesssesseessesseessseenn 58
VICTIM OR WITNESS RECORDING THE DEFENDANT .......ovvevvveereernnnnee 58
NEW HAMPSHIRE’S ANONYMOUS REPORTING OPTION .......ooovvvorororeereeeesreissennee 59
CONVERTED CASES. .. vvvveeoeeeseeeeeeessessssessoesssssseesseessessssesssessesssessseessssssessseesssssseeeesssesens 60
SEXUAL ASSAULT EVIDENCE COLLECTION KITS w.oomeovveeeeseeeeeeeeesseseseesessseseseeens 61
PRESERVATION AND STORAGE .......mrervveeereesesseeeseessessseeseessessseessesssesssessseesssessessoenn 61
THE ONLY EXCEPTION: KITS FOR OUT OF STATE
R[] = 1<10] (o3 1 (o] NS 61
KITS TRANSFERRED FROM OTHER JURISDICTIONS TO NEW
HAMPSHIRE .......oeeovvveeeesseesseeseessessssessoessessssessessessssesseessesssesseessesssesseessesssessesnn 62
SEXUAL ASSAULT EVIDENCE COLLECTION KIT DOCUMENTATION ......coon....... 62
DESTRUCTION OR DISPOSAL w...vvvecooeeeeeeeeeeesseseeeeeeessessseeseessesssesssesssesssesseesssssseesoeen 64
THE STATE POLICE FORENSIC LABORATORY ...ooooioovveeeeseeeseeeseseesesessesssessseenoene 65
VICTIM ADVOCACY RESPONSE .....ovvccoeseeeeeeeriessesseeeseessessseessesssssssesssessesssessseessessseessoees 67
THE ROLE OF THE COMMUNITY CRISIS CENTER ADVOCATE ....ooovvvvvvressreneeen 67
THE ROLE OF SYSTEM-BASED VICTIMS’ ASSISTANCE PROVIDERS ................ 68
COLLABORATING WITH OTHER DISCIPLINES w...ovvoooereeeeee e 70
VICTIMS’ COMPENSATION PROGRAM ............ooooovvveoeeseeeveseeeeeeereeeessessseeeessessnenen 71
IMEDICAL RESPONSE ......oeovvveeoe e eeeeeeeoeseeseesesoessesesesssesssesesesssesssesssessseeseessseseeeseesssenseesseeees 73
SEXUAL ASSAULT EVIDENCE COLLECTION PROTOCOL AND KIT....cvvvvereere. 73
THE SEXUAL ASSAULT NURSE EXAMINER (SANE) PROGRAM..........ovvvvvverrsrrereeee 73
BEST PRACTICES FOR HEALTHCARE PROVIDERS .......emvervveeeeesseseseeieesseesseeeenn 73
COMMUNITY BASED ADVOCACY .eoovveeeeeoeeeeeeeeseeeeseeeesseseseesesssessssesoeseees 74
PRIORITIZING PATIENT WELL-BEING...... . eovveeeeerereeeeeesseesseeeeessessseeeeenn 75
EMERGENCY MEDICAL TREATMENT AND ACTIVE LABOR
ACT (EMTALA) ..o eeeeeeeesessseeseessessseeseeesesssseseessesssesseessesssesseessssssenen 75
STRANGULATION ... eeeeeeeeeeeeseseeeeeeseesssesss e seessess e ssesssesseessessesesesseesees 76
YN =N 010 1 = N OO 76
TIMELINESS OF EVIDENCE COLLECTION ...ovmomvveeeeoeeeeeeeeeeseeeeeeseeseneeeen 77
CONFIDENTIALITY OF MEDICAL INFORMATION........vvvoverieeseeeeeerrennen 77
BODY WORN CAMERA (BWC) CONSIDERATIONS IN THE MEDICAL
SETTING wvvveeoeeeeeeeeeeoeeseseeeessesseseseess e es s sees e s e s e s s s e e s e eeeeses e 78
PROSECUTION RESPONSE ......oovvveeeeeeeeeeeeessseeeeeesoessesssesseessessssssesseesssssssessessssessesseesesees 81



BEST PRACTICES FOR PROSECUTION ......cccoiiiiiiii i 81

VERTICAL PROSECUTION ...ttt 81
MEETING WITH THE VICTIM ..o 81
VICTIMS’ CONCERNS ABOUT PARTICIPATING IN
PROSECUTION ..ot 83
COLLABORATION WITH LAW ENFORCEMENT ..o 83
CASES WITH BODY WORN CAMERAS. ... 84
DECISIONS NOT TO CHARGE........cooi i 85
PREPARING THE VICTIM AND FAMILY IN CHARGED CASES. ............... 85
PROTECTING VICTIM SAFETY ..ot 86
INITIAL COURT APPEARANCES OR PRE-TRIAL HEARINGS................... 86
PLEA NEGOTIATIONS ..o 87
TRIAL PREPARATION. . ..ot s 87
JURY SELECTION. ...ttt 88
SENTENCING ..ot s 88
CAMPUS SEXUAL ASSAULT ...ttt 91
IMPORTANCE OF ON AND OFF CAMPUS PARTNERSHIPS..........cccoiiiiiii 91
FEDERAL LAWS RELATING TO CAMPUS SEXUAL ASSAULT .....ccccoviinienieicieee 92
STATE LAW RELATING TO CAMPUS SEXUAL ASSAULT ... 92
INSTITUTIONAL INITIAL DISCLOSURE RESPONSE .......cccocoiiiiiiiieeeceeee 94
INSTITUTIONAL INVESTIGATION AND FOLLOW-UP .....cccoiiiiiiiiiiiieicccie 95
STUDENTS STUDYING AWAY FROM CAMPUS AND ON
COLLEGE-SPONSORED TRIPS ... 96
CONGCLUSION ...t b et e bt b e b e nneene s 97
APPENDIX A CRISISCENTER LIST ...oiiiiiiie e 101
APPENDIX B NEW HAMPSHIRE BUREAU OF ELDERLY AND ADULT
SERVICES ... 102
APPENDIX C NEW HAMPSHIRE ADULT PROTECTIVE SERVICES
GENERAL INTAKE INFORMATION FORM ......coiiiiiiiiiiee e 103
APPENDIX D COUNTY ATTORNEY'’S OFFICES/VICTIM WITNESS
PROGRAMS. ... 104
APPENDIX E STRANGULATION QUICK REFERENCE GUIDE ............ccccooveiiniene. 105
APPENDIX F STRANGULATION INVESTIGATION QUESTIONS. .........ccceiviiiinnne 106



APPENDIX G SUSPECT EXAM EVIDENCE COLLECTION

CONSIDERATIONS ... 107
APPENDIX H INVESTIGATIVE TOOL: ONE-PARTY INTERCEPTS.........cccovnne. 108
APPENDIX | MEMO REGARDING POLYGRAPHING VICTIMS ..o 111
APPENDIX J SEARCH WARRANT TIP SHEET FOR COMMUNICATION

DEVICES ... 112
APPENDIX K GOOGLE PRESERVATION LETTER EXAMPLE ........c.cocooiiiiiinn 114
APPENDIX L GUIDELINES FOR SEIZING MOBILE DEVICES............cccociiiiiie 116
APPENDIX M WORKING TOGETHER TO TRACK SEXUAL ASSAULT

EVIDENCE KITS ..o 117
APPENDIX N VICTIMS’ COMPENSATION PROGRAM ...............cccoovvviviiiiininnn, 120
APPENDIX O GENERAL RESOURCE LIST ..o 121
APPENDIX P ROLE OF ANY FIRST RESPONDER IN SEXUAL ASSAULT

CASES . 126
APPENDIX Q IACP TRAINING BULLETIN — CRITICAL NEEDS OF VICTIMS ..... 127



NEW HAMPSHIRE ADULT SEXUAL ASSAULT
PROTOCOL COMMITTEE

Co-Chair: Lynda Ruel, Director Co-Chair: Kathleen Kimball, Coordinator
Office of Victim/Witness Assistance Sexual Assault Resource Team (SART) Program
Attorney General’s Office Attorney General’s Office

Attorney General’s Office

Kathryn Kiefer, College Consortium Coordinator

Danielle Snook, Office of Victim/Witness Assistance Program Administrator
Josanne May, Office of Victim/Witness Assistance Program Specialist

Julie Curtin, Sexual Assault Kit Initiative Coordinator

Lisa Lamphere, Victims’ Compensation Program/Grants Management Unit
Lyn Downey, Victims’ Compensation Program

Advocacy
Carin Sillars, Victim/Witness Coordinator, Office of the Grafton County Attorney

Kate Winter, Victim/Witness Coordinator, Rockingham County Attorney’s Office
Joi Smith, Program Director, NH Coalition Against Domestic & Sexual Violence
Emily Provencher, Prevention Specialist, NH Coalition Against Domestic & Sexual Violence

Law Enforcement

Robert Frechette, Detective (Ret.) Investigator, Strafford County Attorney’s Office
Sgt. Michael Foster, Tilton Police Department

Detective Richard Theberge, Jr., Conway Police Department

Deputy Jaclyn Cortese, Carroll County Sheriff’s Office

Allison Vachon, Investigator, Attorney General’s Office

Prosecution

Paul Fitzgerald, Deputy Grafton County Attorney

Christopher McLaughlin, Cheshire County Attorney

Anthony Galdieri, Solicitor General, Attorney General’s Office
David Rotman, Attorney General’s Office

Thomas Velardi, Attorney General’s Office

Medical
Janet Carroll, RN, SANE-A, Co-Director, NH SANE Program, NHCADSV
Jennifer Pierce-Weeks, RN, SANE-A, Co-Director, NH SANE Program, NHCADSV

Community Partners

Kevin McMahon, Criminalist, NH State Police Forensic Laboratory

Melisa Staples, Director, NH State Police Forensic Laboratory

Jill Guyer, Supervisor, Bureau of Elder and Adult Services-Claremont District Office

Jeffrey Maher, Title IX Coordinator, Keene State College

Matthew Salter, Director of Student Engagement, University of New Hampshire at Manchester

Vi



| PREFACE I

Sexual violence in our society knows no boundaries. It crosses all socio-economic, age,
gender, and racial lines. It occurs in both New Hampshire’s urban and rural communities.
Sexual violence has a tremendous impact on a victim’s life, affecting them physically,
emotionally, financially, and socially in the short and long term. Coping with the assault and
requesting assistance can be extremely traumatic and challenging for a victim. The criminal
justice system’s response to reports of sexual assault is critical to minimize further trauma to the
victim, to assist in their healing and to ensure successful prosecution of sexual offenders.

Research data released in the report, “The Reality of Sexual Assault in New Hampshire " stated
that “there is a lack of consistent collaboration among the various disciplines responding to adult
female sexual assaults.” It also found that variability in training and expertise in handling sexual
assault cases contributes to how the system responds to victims. To address these findings, New
Hampshire encourages the use of Sexual Assault Resource Teams (SARTS) comprised of
professionals from different disciplines working collaboratively to improve system responses to
victims, to hold offenders accountable for their behavior and to increase successful prosecution
rates for adult cases of sexual assault.

Adult sexual assault is the most under-reported violent crime in our country by a significant
margin: in 2020, only about 23% of sexual assaults were reported to law enforcement?. Victims
may be ashamed, embarrassed, or afraid to tell the police, friends, or family about the violence.
Victims may also keep quiet because they have been threatened with further harm if they tell
anyone or do not think anyone will help them. In the United States, over half of women and
almost 1 in 3 men have experienced sexual violence involving physical contact during their
lifetimes; 1 in 4 women and about 1 in 26 men have experienced completed or attempted rape.®

The primary objectives of this document are to:

e minimize physical and psychological trauma experienced by victims of sexual violence
by providing a victim-centered trauma-informed response;

e ensure opportunities for immediate and comprehensive medical care for victims;

e establish best practice guidelines for the multi-disciplinary response to adult victims of
sexual assault and for thorough, complete investigation of the crime; and

e hold offenders accountable by keeping the investigation focused on the offender’s
behavior and actions.

1 Murphy, S., Farr, H., The Reality of Sexual Assault in New Hampshire. 2009.
https://www.unh.edu/research/sites/default/files/media/2019/09/final-nhcadsv-sexassault.pdf
2 Morgan, R.E., & Thompson, A. (2021). Criminal victimization, 2020. (NCJ 301775).
3 https://www.cdc.gov/violenceprevention/sexualviolence/fastfact.html
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HISTORY OF THE NEW HAMPSHIRE SEXUAL
ASSAULT PROTOCOL PROJECT

In 1988, the New Hampshire Legislature passed a law (RSA 21-M:8-c) which made the State
responsible for the payment of forensic medical examinations of sexual assault victims who do
not have insurance coverage or who do not want the examination reflected on their insurance.
RSA 21-M:8-d authorized the New Hampshire Attorney General’s Office to establish a
standardized sexual assault protocol and evidence collection kit to be used by all examiners and
hospitals in the State.

The New Hampshire Attorney General’s Office formed the Sexual Assault Protocol Committee
representing the medical, legal, law enforcement, victim advocacy and forensic science
communities, to establish a New Hampshire protocol and sexual assault evidence collection Kit.
The first protocol, Sexual Assault: A Protocol for Forensic and Medical Examination, was
completed in 1989. Since then, the protocol has been continually revised and updated to include
significant changes in forensic evidence collection.

In 2002, Sexual Assault: A Protocol for the Response and Investigation of Adult Sexual
Assault Cases was introduced. In 2012, the protocol was written to reflect the Sexual Assault
Resource Team (SART) model of best practice response to adult victims. This document is an
updated version of that protocol.

The Committee encourages duplication and distribution of this protocol to further enhance and
standardize investigations of adult sexual assault cases and to reduce the trauma experienced by
victims.

Current versions of all protocols that have been developed by the New Hampshire Attorney
General’s Office can be found online at: https://www.doj.nh.gov.
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| PURPOSE STATEMENT I

It is the expectation of the New Hampshire Attorney General’s Office that all disciplines
involved in the response to adult sexual assaults will work collaboratively using a victim-
centered approach. This means prioritizing victims’ needs, honoring their rights, considering
their perspectives, and supporting their decisions. A victim-centered response customizes the
response to meet the victims’ specific needs and promotes the compassionate and sensitive
delivery of services in a nonjudgmental manner.

| POLICY I

This protocol represents a best practice model for New Hampshire’s response to adult sexual
assault cases. It defines a standard to which all agencies involved in the handling of these cases
should strive to meet. It is not intended to create substantive rights for individuals. Consistent
compliance with the procedures set forth in this protocol will greatly increase the
effectiveness of the State’s response to adult sexual assault cases.

| SEXUAL ASSAULT RESOURCE TEAM (SART) MODEL I

To address the various challenges surrounding crimes of adult sexual violence, the New
Hampshire Attorney General’s Office began a statewide initiative in 2010 to develop and
implement Sexual Assault Resource Teams (SARTS) in all ten counties. A SART is a multi-
disciplinary team of professionals with core members representing the various disciplines —
medical (including Sexual Assault Nurse Examiners), victim advocacy, law enforcement, and
prosecution — that may respond to or provide resources to an agency when investigating a report
of sexual assault involving a victim who is 18 years of age or older.
Additional team members may include, but are not limited to, _ [The goal of @ SART\
representatives from elderly and adult services, mental health agencies,
institutions of higher education, faith-based communities, sex offender
treatment programs, probation and parole, military and veteran affairs
representatives, and the forensic laboratory.

is to work

collaboratively to

provide a trauma

informed response
Team members following the Resource model of a SART continue to to adult victims

function under their own agency policies, procedures, and protocols, while holding

but develop a Memorandum of Understanding (MOU), which describes offenders

how the various disciplines operate within the SART.

accountable
By meeting regularly, SART members learn about the different roles through successful
and responsibilities of the participating disciplines and determine what \prosecution. )
the values, commitments and goals will be in their specific community.

Documents generated to reflect these ideals can be amended over time, as necessary.

SARTSs work to improve the quality of criminal investigations by providing training
opportunities on sexual assault related topics including the development of investigative skills,
improved evidence collection and increased understanding of victim trauma which may lead to



improved victim interviews and overall professional responses. These efforts can result in more
effective interactions, investigations, and prosecutions.

SARTS assess how the various disciplines respond to victims through team discussions and
conducting case reviews. A SART assessment may serve to reinforce effective collaborative
responses to sexual assault victims and may identify areas in need of improvement. When
SARTS take steps to improve the victim-centered approach, it leads to more victims coming
forward and enhances offender accountability.

SARTSs play a significant role in promoting public safety in their communities by working in a
coordinated team approach. In addition to meeting victims’ needs and enhancing the quality of
investigations, this collaborative approach allows for discussions which help identify and track
trends around sexual assault victimization in communities throughout the state. SART members
can also become involved in educating their communities about the services that are available for
the intervention and prevention of sexual violence.



THE LAW I

r

This protocol addresses adult victims, individuals 18 years of age and older. For victims 17 and
younger, refer to the Attorney General’s Model Protocol for the Multidisciplinary Response to

Child Abuse and Neglect (2021).

\_

SEXUAL ASSAULT AND RELATED OFFENSES - DEFINITIONS

“Rape” is not a legal term in New Hampshire. The crime is classified as “Sexual Assault”.
Under RSA 632-A, there are three levels of sexual assault:

Aggravated Felonious Sexual Assault (“AFSA”) (RSA 632-A:2) With respect to adult victims
18 years of age and older, AFSA is defined as sexual penetration under certain circumstances.
Sexual penetration is broadly defined in the statute to include: sexual intercourse; cunnilingus;
fellatio; anal intercourse; any intrusion, however slight, of any part of the actor’s body, including
emissions, or any object manipulated by the actor into genital or anal openings of the victim’s
body; any intrusion, however slight, of any part of the victim’s body,
including emissions, or any object manipulated by the victim into the
oral, genital, or anal openings of the actor’s body; and any act which

forces,

coerces, or intimidates the victim to perform any of the

aforementioned acts on the actor, on another person, or on himself or

herself.

With respect to adult victims 18 years of age and older, the following

circumstances constitute AFSA:

When at the time of the sexual assault, the victim indicates by
speech or conduct that there is not freely given consent to
performance of the sexual act. RSA 632-A:2, I1(m).

When the actor overcomes the victim through the actual
application of physical force, physical violence, or superior
physical strength. RSA 632-A:2, 1(a).

When the victim is physically helpless to resist. RSA 632-A:2,
1(b).

MYTH: Sexual assault
is often the result of
miscommunication or
a mistake.

FACT: Sexual assault
is a crime. It is any
unwanted sexual
contact obtained
without consent
using force, threat of
force, intimidation, or
coercion.

When the actor coerces the victim to submit by threatening to use physical violence or
superior physical strength on the victim, and the victim believes that the actor has the

present ability to execute these threats. RSA 632-A:2, I(c).

When the actor coerces the victim to submit by threatening to retaliate against the victim,
or any other person, and the victim believes that the actor has the ability to execute these

threats in the future. RSA 632-A:2, 1(d).

When the victim submits under circumstances involving false imprisonment, kidnapping

or extortion. RSA 632-A:2, I(e).
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When the actor, without the prior knowledge or consent of the victim, administers or has
knowledge of another person administering to the victim any intoxicating substance
which mentally incapacitates the victim. RSA 632-A:2, I(f).

When the actor provides therapy, medical treatment, or examination of the victim and in
the course of that therapeutic or treating relationship or within one year of termination of
that therapeutic or treating relationship: (1) Acts in a manner or for purposes which are
not professionally recognized as ethical or acceptable; or (2) Uses this position as such
provider to coerce the victim to submit. RSA 632-A:2, 1(g).

When the victim has a disability that renders him or her incapable of freely arriving at an
independent choice as to whether or not to engage in sexual conduct, and the actor knows
or has reason to know that the victim has such a disability. RSA 632-A:2, 1(h).

When the actor through concealment or by the element of surprise is able to cause sexual
penetration with the victim before the victim has an adequate chance to flee or resist.
RSA 632-A:2, I(i).

When the actor is an employee, contractor, or volunteer at a primary or secondary
educational institution and the victim is a student and up to 10 months after the student’s
graduation or departure. RSA 632-A:2, 1(k)(2). Consent of the victim under this
circumstance is not a defense. RSA 632-A:2, 1(k)(3).

When the actor is in a position of authority over the victim and uses this authority to
coerce the victim to submit under any of the following circumstances: (1) When the actor
has direct supervisory, disciplinary, or other authority authorized by law over, or direct
responsibility for maintaining detention of, the victim by virtue of the victim being
detained or incarcerated in a correctional institution, the secure psychiatric unit, a
juvenile detention facility, or any other setting in which the victim is not free to leave; or
(2) When the actor is a probation or parole officer or a juvenile probation and parole
officer who has direct supervisory or disciplinary authority over the victim while the
victim is on parole or probation or under juvenile probation. RSA 632-A:2, I(n). Consent
of the victim under this circumstance is not a defense.

AFSA is a felony punishable by up to 10 to 20 years in the state prison. RSA 632-A:10-a, I(b).

After the Crime of Domestic Violence was passed via Joshua’s Law, a section was added to the
AFSA statute allowing for domestic violence related assaults to be recorded as “Aggravated
Felonious Sexual Assault — Domestic Violence” and provides for additional penalties for such
assaults. RSA 632-A:2,V.

Felonious Sexual Assault (“FSA”) (RSA 632-A:3) includes the offense often referred to as
“statutory rape”, which involves sexual penetration of a person 13 years of age or older and
under 16 years of age when the difference between the actor and the other person is 4 years or
more. The legal age of consent in New Hampshire is 16.

Felonious Sexual Assault also includes, but is not limited to:

When the defendant subjects a person to sexual contact and causes serious personal
injury to the victim under any of the circumstances named in RSA 632-A:2 (the
aggravated felonious sexual assault statute mentioned above). RSA 632-A:3, I.
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e Engaging in sexual contact with a person when the actor is an employee, contractor, or
volunteer at a secondary educational institution and the victim is a student and up to 10
months after the student's graduation or departure. RSA 632-A:3, 111(a)(3). Consent of the
victim under this circumstance is not a defense. RSA 632-A:3, I11(b).

e Engaging in sexual contact with the person, or causes the person to engage in sexual
contact on himself or herself in the presence of the actor, when the actor is in a position
of authority over the person and uses that authority to coerce the victim to submit under
any of the following circumstances:

e When the actor has direct supervisory, disciplinary, or other authority authorized by
law over, or direct responsibility for maintaining detention of, the victim by virtue of
the victim being detained or incarcerated in a correctional institution, the secure
psychiatric unit, a juvenile detention facility, or any other setting in which the victim
is not free to leave, RSA 632-A:3, IV(a)(1); or

e When the actor is a probation or parole officer or a juvenile probation or parole
officer who has direct supervisory or disciplinary authority over the victim while the
victim is on parole or probation or under juvenile probation, RSA 632-A:3, IV(a)(2).

e Consent of the victim under these circumstances is not a defense. RSA 632-A:3, 1V(b).
Felonious Sexual Assault is a class B felony punishable by 3.5 to 7 years in the state prison.

After the Crime of Domestic Violence was passed via Joshua’s Law, a section was added to the
FSA statute allowing for domestic violence related assaults to be recorded as “Felonious Sexual
Assault — Domestic Violence,” and provides for additional penalties for such assaults. RSA 632-
A3, V.

Sexual Assault (RSA 632-A:4) covers a variety of conduct, including, but not limited to, sexual
contact with a person 13 years of age or older under any of the aggravating circumstances
defined in RSA 632-A:2. A person may also be charged with Sexual Assault if they cause
another person to engage in sexual contact with the actor or with him/herself, when the actor is in
a position of authority over the other person, as defined in the statute. RSA 632-A:4, I11(a).
Under those circumstances, consent of the victim is not a defense. RSA 632-A:4, 111(b).

Sexual Assault is a class A misdemeanor punishable by incarceration for up to one year in the
House of Corrections.

After the Crime of Domestic Violence was passed via Joshua’s Law, a section was added to the
Sexual Assault statute allowing for domestic violence related assaults to be recorded as “Sexual
Assault — Domestic Violence,” and provides for additional penalties for such assaults. RSA 632-
A4 V.

Consent (RSA 632-A:6, I11). Itis important to note that consent is not a defense to any AFSA,
FSA, or Sexual Assault “if, at the time of the sexual assault, the victim indicates by speech or
conduct that there is not freely given consent to performance of the sexual act.”

There may be other potential charges in a case of sexual assault including, but not limited to:
e Strangulation (RSA 631:2, 11(c))
¢ Kidnapping (RSA 633:1)
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e Criminal Restraint (RSA 633:2)

e False Imprisonment (RSA 633:3)

e Stalking (RSA 633:3-a)

e Trafficking in Persons (RSA 633:7)

e Endangering the Welfare of a Child or Incompetent (RSA 639:3)

o Domestic Violence (RSA 631:2-b, I(f); RSA 631:2-b, 1(g); RSA 631:2-b, I(h))
e Nonconsensual Dissemination of Private Sexual Images (RSA 644:9-a)

e Public Indecency; Indecent Exposure and Lewdness (RSA 645:1, 1)

Statute of Limitations (RSA 625:8): when a crime report is made to law enforcement where the
statute of limitations may have expired, the crime should still be thoroughly investigated as an
exception to the standard statute of limitations (see, e.g., RSA 625:8, | and RSA 625:8, 111(d))
may be applicable. See, e.g., RSA 625:8, VI(a) (indicating the statute of limitations does not run
during any time the accused is continuously absent from the state or has no reasonably
ascertained place of abode or work within the state). The filing of a complaint describing the
accused by way of a DNA profile tolls the statute for Aggravated Felonious Sexual Assault and
Felonious Sexual Assault offenses as detailed in RSA 592-A:7, Il. Investigators with any
concerns about the possible expiration of the statute of limitations in a case being investigated
should let the victim know of the concerns and speak with a prosecutor for guidance.

HIV Testing: Under RSA 632-A:10-b, any person convicted of sexual assault under Chapter
632-A shall be tested for HIV. The results of the HIV test are disclosed to the person convicted
and to the Office of Victim/Witness Assistance at the New Hampshire Attorney General’s
Office. The Office of Victim/Witness Assistance may disclose the HIV test results to the system-
based victims’ assistance providers and to the victim. The practice of receiving information is
that the Department of Corrections notifies the Office of Victim/Witness Assistance, which in
turn forwards the information to the system-based advocate to notify the victim.

Investigations of sexual assault against a college or university student or employee may also be
impacted by state and federal law, specifically, New Hampshire RSA 188-H, the Clery Act and
Title IX. Additional information can be found in the Campus Sexual Assault section of this

document (See page 91).

/Sexual assault is common in relationships where there is other verbal, emotional, or physical
violence. Professionals should be aware of this and include questions about domestic
violence in sexual assault investigations. For more specific information refer to:

A Model Protocol for Law Enforcement Response to Domestic Violence Cases

Stalking Protocol: A Model for Law Enforcement

o J
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| NEW HAMPSHIRE CRIME VICTIMS’ BILL OF RIGHTS I

Victims of felony level crimes, misdemeanor sexual offenses, domestic violence or violation of
a protective order committed by an adult offender are entitled to the following rights under
RSA 21-M:8-k:

e The right to be treated with fairness and respect for their dignity and privacy throughout
the criminal justice process.

e The right to be informed about the criminal justice process and how it progresses.

e The right to be free from intimidation and to be reasonably protected from the accused
throughout the criminal justice process.

e The right to be notified of all court proceedings.
e The right to attend trial and all other court proceedings the accused has the right to attend.

e The right to confer with the prosecution and to be consulted about the disposition of the
case, including plea bargaining.

e The right to have inconveniences associated with participation in the criminal justice
process minimized.

e The right to be notified if presence in court is not required.

e The right to be informed about available resources, financial assistance, and social
Services.

e The right to restitution or victim's compensation for their losses if eligible.

e The right to be provided a secure, but not necessarily separate, waiting area during court
proceedings.

e The right to be advised of case progress and final disposition.

e The right of confidentiality of the victim's address, place of employment, and other
personal information.

e The right to the prompt return of property when no longer needed as evidence.
e The right to have input in the probation pre-sentence report impact statement.

e The right to appear and make a written or oral victim impact statement at the sentencing
of the defendant. No victim shall be subject to questioning by counsel when giving an
impact statement.

e The right to be notified of an appeal, an explanation of the appeal process, the time, place
and result of the appeal, and the right to attend the appeal hearing.

e The right to be notified and to attend sentence review hearings and sentence reduction
hearings.
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The right to be notified of any change of status such as prison release, permanent
interstate transfer, or escape, and the date of the parole board hearing, when requested by
the victim through the victim advocate.

The right to address or submit a written statement for consideration by the parole board
on the defendant's release and to be notified of the decision of the board, when requested
by the victim.

The right to all federal and state constitutional rights guaranteed to all victims of crime on
an equal basis, and notwithstanding the provisions of any laws on capital punishment, the
right not to be discriminated against or have their rights as a victim denied, diminished,
expanded, or enhanced on the basis of the victim's support for, opposition to, or neutrality
on the death penalty.

The right to access to restorative justice programs, including victim-initiated victim-offender
dialogue programs offered through the department of corrections.

The right to be informed of the filing of a petition for post-conviction DNA testing under
RSA 651-D.

The right to have the prosecuting attorney notify the victim’s employer, if requested by the
victim, of the necessity of the victim’s cooperation and testimony in a court proceeding that
may necessitate the absence of the victim from work for good cause.

Note: Upon request to the prosecution, the victim of a “violent crime” (including aggravated
felonious sexual assault and felonious sexual assault) committed by a juvenile offender shall
have the rights provided under RSA 169-B:35-a, II).

NEW HAMPSHIRE SEXUAL ASSAULT SURVIVORS’ RIGHTS

All victims of sexual assault are entitled to additional rights outlined in a new subdivision of the
New Hampshire Victims of Crime Bill of Rights. Under RSA 21-M:18 this subdivision states
that a sexual assault survivor, no matter their age, has:

The right not to be prevented from, or charged for, receiving a medical examination.

The right to have a sexual assault evidence collection kit or its probative contents
preserved, without charge, for the duration of the maximum applicable statute of
limitations or 20 years, whichever is shorter.

The right to be informed of any result of a sexual assault evidence collection kit,
including a DNA profile match, toxicology report, or other information collected as part
of a medical forensic examination, if such disclosure would not impede or compromise
an ongoing investigation.

The right to be informed in writing of policies governing the collection and preservation
of a sexual assault evidence collection Kit.
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The right, if the state intends to destroy or dispose of a sexual assault evidence collection
kit or its probative contents before the expiration date of the maximum applicable statute
of limitations to:

o Upon written request, receive written notification from the prosecutor or appropriate
state official with custody, not later than 60 days before the date of the intended
destruction or disposal; and

o Upon written request, be granted further preservation of the kit or its probative
contents.

The right to be informed of the rights under this section.

11



| MANDATORY REPORTING I

Most adult sexual assault injuries are not required to be reported to the police, and it is the
adult victim's decision whether to report the crime to law enforcement or not.

One exception is described under RSA 631:6 which reads as follows:

e If the victim is 18 years of age or older and has received a gunshot wound or other
serious bodily injury that a person who has rendered treatment or assistance believes to
have been caused by a criminal act, the injuries must be reported to law enforcement.

e Asdefined in RSA 161-F:43 "serious bodily injury” means any harm to the body which
causes or could cause severe, permanent or protracted loss of or impairment to the health
or of the function of any part of the body.

e Exception: Under Federal law, records of the identity, diagnosis, prognosis, or treatment
of a patient which are maintained in connection with the performance of any program or
activity relating to substance abuse education, prevention, training, treatment, or
rehabilitation which is conducted or directly or indirectly assisted by any federal agency
are confidential and may be disclosed only pursuant to a court order.

If the victim is 18 years of age or older
and has not sustained a gunshot
wound or serious bodily injury, it is the
victim’s decision whether to report the
crime to law enforcement or not.

BUREAU OF ELDERLY AND ADULT SERVICES (BEAS)

BEAS carries out the legal requirements of the Protective Services to Adults Law (RSA 161-F)
under the Adult Protection Program (RSA 161-F:42-57). The purpose of the law, which is civil
and not criminal, is to provide protection for vulnerable adults who are age 18 and older, who are
abused, neglected, exploited, or self-neglecting.

Adult Protection Program activities include:

e The receipt and investigation of reports of emotional abuse, physical abuse, sexual abuse,
neglect, exploitation, and/or self-neglect, and referral to law enforcement agencies, as
necessary.

e The determination of the validity of the report and the need for protective services; and

e The provision of and/or arrangement for the provision of protective services when
necessary, and when accepted by the adult who has been determined to be in need.
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REPORTING REQUIRMENTS

The Adult Protection Law requires any person who has reason to believe that a vulnerable
adult has been subjected to abuse, neglect, exploitation, or self-neglect to make a report to the
appropriate state agency or office. For assistance in determining whether an adult should be
considered vulnerable, or for more information (during business hours), contact BEAS at
1-800-949-0470 or 603-271-7014. For a listing of District Offices, see Appendix B.

Pursuant to RSA 161-F:46, “any person, including, but not limited to, physicians, other health
care professionals, social workers, clergy, and law enforcement officials, suspecting or believing
in good faith that any adult who is or who is suspected to be vulnerable, at the time of the
incident, has been subject to abuse, neglect, self-neglect, or exploitation or is, or was living in
hazardous conditions shall report or cause a report to be made to the Department of Health and
Human services” by calling the Bureau of Elderly and Adult Services Central Intake at 1-800-
949-0470 or sending an email to apscentralintake@dhhs.nh.gov. While Central Intake does
not have an official intake State Reporting Form, a document has been developed to help
professionals know what kind of information is needed, especially if the reporter wishes to
submit concerns via email. (Appendix C). Reporters are encouraged to confirm with BEAS,
either by phone or email, that their report was received.

When law enforcement officials receive reports of suspected abuse, neglect, exploitation or
self-neglect of a vulnerable adult, from sources other than BEAS, they shall notify BEAS within
72 hours of receipt of such reports.

If the vulnerable adult is a resident of a nursing facility or assisted living facility, the report
should be made to the Office of the Long-Term Care Ombudsman. To submit a report, use the
Facility Initial Report Transmittal Form or

https://www.dhhs.nh.gov/sites/a/files/ehbemt476/files/documents/2021-11/beas-facility.pdf

For additional information, please refer to Elderly Victims and Victims with Disabilities in the
following section of this protocol.
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| SPECIAL POPULATION CONSIDERATIONS I

For purposes of this protocol, references in this section to “responders”, “first responders” and
“investigators” may include, but not be limited to, Emergency Medical Service (EMS) personnel,
law enforcement, adult protective workers, healthcare providers, social workers, and other
professionals.

ELDERLY VICTIMS

RSA 161-F:11 and RSA 631:8 both define an elder adult as any person who is 60 years of age
or older.

Elder sexual abuse consists of any sexual activity for which the older person does not consent
or is incapable of giving consent due to physical or
cognitive impairment. Each year, many cases of elder
sexual abuse go unreported because professionals fail to
recognize or identify the physical, behavioral, or * Speak with an elder at eye
environmental cues that often accompany the abuse. level
This lack of recognition and reporting may be attributed
to the misperception that the elderly are not likely targets
for sexual abuse. Consequently, abuse of this population e Try to determine if impaired

First Responder Tips:

e Try not to stand over them

is often overlooked. memory, vision, hearing, or
Elder sexual abuse includes hands-on offenses (e.g., speech may be an issue

unwanted Kissing, touching and/or penetration of e Law enforcement should be

intimate body parts), hands-off offenses (e.qg., sexual aware of having their

harassment, exhibitionism, forcing an individual to view
pornographic images, criticism of an older adult’s body,
genitalia, and sexuality) and harmful genital practices
(e.g., unwarranted, and intrusive procedures when caring V
for genital areas, application of creams or enemas when
not medically necessary).

weapon at an elder’s eye
level

In most cases, the victim of elder sexual abuse either knows or has an on-going relationship
with the perpetrator. The offender may be a family member, spouse, intimate partner, non-
relative caregiver or employee of a nursing home or assisted living facility. The same
motivations that apply to domestic violence and sexual abuse of younger victims (power and
control) also apply to elder sexual abuse. Sexual predators use sexual acts to dominate, punish,
humiliate, and control their victims. Offenders often target elderly victims because they believe
seniors are more vulnerable, less likely to resist, and less likely to report the assault.

Perpetrators will often target elders with dementia or limited cognitive abilities because their
victims (if they do report the assault) will not likely be viewed as credible reporters. It is crucial,
therefore, that all allegations of elder sexual abuse are taken seriously. It is recommended that
anyone investigating talk with the elderly person alone and in private since they may be ashamed
or too fearful to disclose information in front of family or caregivers. See page 43 for guidance.
Document findings of injuries and other evidence in written reports and take photographs where
appropriate. If the elderly person is in danger where they are, take immediate action. In an
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emergency or crisis, attempt to convince the person of the need to be seen at a hospital. Alert
other first responders and the hospital of the basis for concern. In circumstances where
Involuntary Emergency Admission (RSA 135-C:27) or Protective Custody (RSA 172-B:3)* is
warranted, consult with the Department of Health and Human Services, Bureau of Elderly and
Adult Services.

Sexual abuse of older adults can be life threatening and great care must be taken to ensure the
physical and mental well-being of the victim. Medical and social follow-up services must be
easily accessible to older victims, or they may not be willing or able to seek or receive services.
Support for the victim may be obtained through the local crisis center (Appendix A) and the
Department of Health and Human Services, Bureau of Elderly and Adult Services (Appendix B)
The victim may also receive important emotional support from the leaders and members of
community-based programs that they engage with regularly such as a senior center, community
health program, or faith community.

(Indicators of Elder Sexual Abuse: \

e Pain, itching, bruising, or bleeding in the genital area
e Unexplained sexually transmitted diseases

e Unexplained or sudden behavioral changes (e.g., hygiene, avoidance or fear of
specific person, recent resistance to certain types of caregiving such as bathing)

e Coded disclosures such as “he’s my boyfriend”, “he loves me”, or “I'm his

k favorite gir

MANDATORY REPORTING REMINDER

III

J

Anyone who suspects that a vulnerable adult is being abused must report that abuse by calling
the Bureau of Elderly and Adult Services at 1 (800) 949-0470. See Mandatory Reporting on
page 13 for additional information.

REASONS WHY ELDERY VICTIMS MAY NOT WANT, OR ARE UNABLE
TO REPORT OR ASSIST WITH THE INVESTIGATION

e Victims may be reluctant to talk about the assault, report it, or accept help because of the
stigma attached to being a victim of sexual abuse or out of fear of retaliation by the
perpetrator. Generational values may make it difficult for some victims to talk about
sexual abuse and/or body parts.

4 Law Enforcement Guide Elderly and Adult Services, Sponsored by the Elder Abuse Advisory Council, NH
Department of Health and Human Services, Division of Community Based Care Services, Concord, NH.
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e Where the abuser is a relative or home caregiver, the victim

NOTE: When working with an may be completely dependent upon the caregiver to meet
adult victim who is vulnerable, those essential needs (food, medicine, shelter, hygiene) that
there is a mandate to report allow them to remain in their home.

(RSA 161-F) the sexual assault
to the Bureau of Elderly and
Adult Services Central Intake.
See Appendix B for contact
information. Also refer to the
Mandatory Reporting section
in this protocol.

e Impaired memory, vision or hearing loss may limit a
victim’s ability to report episodes or be an accurate witness.

e Examination may be much more difficult or even
impossible due to physical conditions such as the victim’s
limited ability to move or reposition themselves for an
examination.

¢ As a result of dementia, victims may not be able to
V understand that they were assaulted and may be unable to

cooperate with exams.

VICTIMS WITH DISABILITIES

There is some research suggesting that victims with specific types of disabilities experience
higher risk of sexual assault than victims with other disabilities or victims without disabilities.
Intellectual disabilities, communication disorders, and behavioral disorders appear to be
associated with very high levels of risk. For example, one study found that victims with
developmental disabilities are four to ten times more likely to be sexually assaulted than those
without a developmental disability. Moreover, victims with developmental disabilities are more
likely to experience repeated victimization.

Perpetrators of sexual assault may target people with disabilities for many reasons. Some
perpetrators may perceive that victims with disabilities tend to be socially or physically isolated
and can be easily manipulated into trusting someone. Others might exploit the fact that often
these victims/survivors tend to not report such experiences to others. And, while many of these
perceptions are based in stereotypes about people with disabilities in general, they can affect the
safety of some victims.

It is also important to note that victims with disabilities are not often believed when they report
a sexual assault. This can also be a reason for increased risk, as perpetrators believe they will not
be caught or prosecuted.

In many cases, the individual’s disability may not be apparent. Among the hundreds of types of
disabilities that exist, many are termed hidden disabilities, as they do not affect physical
appearance or verbal fluency yet have a significant impact on the individual’s ability to function
either physically, emotionally, or cognitively. Hidden disabilities can include psychiatric
disabilities, intellectual disabilities, speech and language disabilities, sensory disabilities, as well
as other disabilities such as autism. All of these may affect the interaction between victim and
responder. Responders may seek the assistance of a disability resource person during an
investigation.

During any first responder’s initial contact with a victim, there are two key moments that stand
out as being crucial:
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First Impression — How a first responder perceives the victim, how they respond to the
victim and how the victim feels as a result will set the stage for the rest of the investigation.

Last Impression — How a first responder leaves the victim will set the tone for both the
next intervention and the rest of the investigation.

As soon as a responder meets a victim with disabilities, the first impressions formed by the
victim can be helpful or harmful to an investigation. These impressions are based on:

e How long the responder spends with other adults before addressing the victim directly
e The responder’s facial expressions
e The responder’s tone of voice, choice of words, and conversational style
e The responder’s body language
e The responder’s physical position in relation to the victim
e Eye contact (Note: This may be difficult for victims with some types of disabilities.)
A responder’s first task is to communicate the following information:
e That the victim is not in trouble
e That the responder is there to help

e That what happens from that moment forward will be the responsibility of the
perpetrator, not the victim?®

Many people who have cognitive disabilities have an excellent recall of traumatic or special
events in their lives. Their disability is unrelated to the reliability of memory. Some people
with severe intellectual disabilities, for example, can describe the crimes that have been
committed against them, including the name of the perpetrator (if known) and other specific
details of the case. Like most of the population, however, they do not have excellent recall of
unimportant details of daily life such as the breakfast meal they had a few days prior.

Speech production problems do not signal an intellectual disability. Difficulties with speech or
other cognitive disabilities should not prevent a crime victim or witness from being properly
interviewed in an investigation. Failing to conduct a proper interview may lessen the strength of
the case and may make it difficult to defend the interview process or content if the case is
forwarded through the criminal justice system®.

The Americans with Disabilities Act (ADA) is a Federal civil rights law. It gives Federal civil
rights protections to individuals with disabilities like those provided to individuals based on race,
color, sex, national origin, age, and religion. It guarantees equal opportunity for individuals with
disabilities in state and local government services, public accommodations, employment,
transportation, and telecommunications. Title 11 of the ADA prohibits discrimination against
people with disabilities. The ADA also affects virtually everything that law enforcement officers

5> U.S Department of Justice, Office for Victims of Crime, Victims with Disabilities: Collaborative, Multidisciplinary
First Response, 2009. https://ovc.ojp.gov/sites/g/files/xyckuh226/files/media/document/vwd_firstresponse.pdf
6 U.S. Department of Justice, Office for Victims of Crime, Victims with Disabilities: The Forensic Interview, 2007.
https://ovc.ojp.gov/sites/ag/files/xyckuh226/files/media/document/ictimsguidebook.pdf
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do, for example: taking citizen complaints, interviewing witnesses, enforcing laws, and other
duties.” For additional resources, refer to Appendix O.

INCARCERATED VICTIMS

The Prison Rape Elimination Act (PREA) is a federal law that protects people in prisons and
jails from sexual victimization, rape, and sexual assault. Under New Hampshire law, state, and
county Department of Corrections (DOC) policies, an inmate cannot legally consent to sexual
contact with anyone while incarcerated. An inmate can have NO sexual contact with another
inmate, DOC staff, volunteer, and/or contractor. It is never appropriate for a DOC staff member,
volunteer, or contractor to make sexual advances, comments or to engage in sexual contact with
an inmate.

Sexual misconduct includes such activities as:
e Sexual contact or penetration as defined by RSA 632-A
e Making obscene or sexual advances, gestures, or comments
e Touching of self in a sexually provocative manner

e Initiating or making promises in exchange for sexual favors (e.g., promising safety,
privacy, housing, or privileges)

e Threats, intimidation, or retaliation for any actions described above

The New Hampshire Department of Corrections has zero tolerance for sexual misconduct in
confinement. A complaint, report, or information regarding an incident of sexual assault or
misconduct should be forwarded to the officer in charge, shift commander, facility investigator,
PREA coordinator or PREA Advocate if the facility has one. Incarcerated victims are also
entitled to confidential advocacy services provided by the local crisis center as well as, access to
a medical/forensic examination at a local hospital. See Appendix O for PREA resources.

MALE VICTIMS OF SEXUAL ASSAULT

Men can be victims of sexual assault. Male victims have the same rights under the law as
women. Men are entitled to the same services and support following a sexual assault.

Male victims may face unique hurdles to reporting the crime and to getting the medical
assistance and emotional support they need and deserve. Male sexual assault victims may
believe that law enforcement, medical professionals, and even sexual assault crisis center
advocates will be insensitive to their experience because they are men. It is a myth that a sexual
assault is less harmful to men than to women. In fact, many men suffer harm because of societal
reluctance to accept their experience as unwanted, thus creating shame and a resultant belief that
men must “tough it out” on their own. This makes seeking help harder and reduces the
likelihood of disclosure.

7U.S. Department of Justice, Civil Rights Division, Disability Rights Section, Commonly Asked Questions About
the ADA and Law Enforcement, 2020. https://www.ada.gov/q&a_law.htm
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Victims of sexual assault often blame themselves for the attack(s). Men may feel that they
should have been strong enough to defend themselves against the assault. For many male
survivors, stereotypes about masculinity can also make it hard to disclose to friends, family, or
the community. Men may face challenges believing that it is possible for them to be victims of

MYTH: Men cannot be
sexually assaulted,
especially by women. If
the man does not have
an erection it cannot
happen.

FACT: Men are
sometimes sexually
assaulted by women.
Women who assault
men frequently rely on
intimidation, threat of
violence, and/or
coercion rather than
physical force.
Examples are male
students and female
teachers, male patients
and female therapists,
male employees, and
female supervisors.
Penile erection can
occur in response to
extreme emotional
states, such as anger
and terror, as well as to
sexual assault. Physical
arousal does not mean
that the experience was
consensual.

sexual violence.

Men who have been sexually assaulted may experience
similar fears as other survivors, including that people will
believe the myth that they may have enjoyed being sexually
assaulted. Some men may believe that because they became
sexually aroused, had an erection, or ejaculated they were not
sexually assaulted or that they gave consent. These are normal,
involuntary physiological reactions. It does not mean that the
victim wanted to be sexually assaulted, or that they enjoyed the
traumatic experience. Sexual arousal does not mean there was
consent. In fact, a perpetrator will often use this physical
response to the assault to communicate to the victim that they
were complicit in the assault or that it was consensual because
of the body’s natural response. Perpetrators of sexual assault
can be anyone and men assaulted by women may find it
especially difficult to disclose when societal standards often tell
men any sexual advances by women are supposed to be
positive.

There are many reasons that male victims do not come
forward and report being sexually assaulted, among them is
fear that their sexual orientation will be questioned. It is
important to remember that sexual assault is not related to the
sexual orientation of the perpetrator or the survivor, and a
person’s sexual orientation is not defined by sexual abuse or
assault. It is a violent crime that can happen to men regardless
of their own sexual orientation. It is common, however, for
men who have been assaulted to express confusion about their
sexual orientation. This can be especially confusing if there
was a physiological reaction to the assault.

LGBTQIA+ VICTIMS

According to The Williams Institute on Sexual Orientation
Law and Public Policy®, approximately 8.8 million people in
the United States are gay, lesbian, or bisexual. This is a rough
estimate because definitions of sexual orientation and behavior
are not standardized. For example, some individuals engage in
same-sex behavior or intimacy and do not identify as gay or

8 https://williamsinstitute.law.ucla.edu/lgbtstats/
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lesbian. Other individuals' gender identity or gender expression may be outside the gender binary
of male or female and they may identify as being gender non-conforming.

The lesbian, gay, bisexual, transgender, queer (or questioning), intersex, and asexual
(LGBTQIA+) community is diverse. The + includes other identities that are not represented.
When LGBTQIA+ individuals disclose their sexual orientation, gender identity, or sex, they may
suffer severe forms of discrimination and violence. For example, there have been numerous
situations in which transgender persons have disclosed their sex and gender identity and have
been sexually assaulted, seriously injured, and even murdered. Lesbian, gay, bisexual,
transgender, and queer (LGBTQ+) people experience higher rates of sexual assault and intimate
partner violence than non-LGBTQ+ adults®.

There are many special considerations when working with
LGBTQIA+ V|c§|ms of sexual violence. IE Is |mp9rtant to gvmd 6exua/ assault is a crime om
making assumptions about the perpetrator’s identity or their
relationship to the victim. The assailant could be a relative, a

friend, an acquaintance, an intimate partner, or in rare cases, a
stranger, and may be someone from outside or within the

power and control, and
perpetrators use many
methods to control their

LGBTQIA+ community. In cases where the perpetrator is also a victims, including fear,
member of the LGBTQIA+ community, this can pose additional shame, threats, and
barriers and concerns. Given that many of these communities are debilitating substances like
isolated within their geographical area and often interconnected alcohol and drugs.

socially, an LGBTQIA+ victim may feel ostracized and no
longer welcome in their support network. Inclusive groups, local
businesses that have been identified as safe for LGBTQIA+ . .. .
s L. e . orientation, is a crime and
individuals, and organizations utilized in the past may no longer is NEVER the victim’s fault
be options. In addition to the fears and concerns that may be s € victim's jaurt.
experienced by any victim of sexual assault, LGBTQIA+ victims \ j
may experience:

Sexual assault, regardless
of gender or sexual

e Fear of being “outed” or having their sexual orientation or gender identity disclosed to
family, friends, employers, or in other situations where this disclosure may be against
their wishes.

e The effects of societal misconceptions such as sexual assault does not happen in the
LGBTQIA+ community or that it is a “normal” part of LGBTQIA+ relationships.

e Sexual violence or coercion within a relationship
e Derogatory language including the refusal to use their correct pronouns.

e Fear that a partner or another person in their household might interfere with gender-
affirming healthcare, including withholding hormones being taken to transition or
pressure to begin or delay a medical process to transition.

°National Resource Center for Reaching Victims; Forge; Jan 2020 https://www.reachingvictims.org/resource/lgbtg-
youth-socialmediakit/
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e Heightened concerns about reporting to law enforcement and related systems, which may
be compounded if the victim has additional demographic identifiers, such as immigration
status or race.

Such attitudes and experiences, and the fear of encountering them, often pose additional
barriers for LGBTQIA+ individuals seeking help. Victims may worry that they will encounter
this kind of response from others in their community as well as from outside of it, including
family, friends, school, or workplace acquaintances, and even the service providers and systems
set up to assist victims. If the victim is also experiencing domestic violence, their partner may
even use one or more of the above tactics to maintain control over them.

COMMUNITIES OF COLOR

While the impact of sexual assault crosses all social, economic, and racial lines, there are
barriers and concerns that are unique to communities of color. Victims of color often face a lack
of culturally appropriate services as well as prevention and supportive resources in diverse
languages. For victims of color, obstacles to reaching out for help or reporting are often
heightened due to existing cultural and institutional barriers, making them amongst the most
vulnerable victims.

Communities of color have challenges and circumstances that are unique to its community.
There are common factors that may contribute to the barriers sexual assault victims of color may
face as they seek help:

e Strong loyalty bonds to race, culture, and family

e Distrust of law enforcement, the criminal justice system, and social services

e Lack of service providers that look like the victim or share common experiences
e Lack of trust based on history of racism and classism in the United States

e Fear that their experience will reflect on or confirm the stereotypes placed on their
cultural identity

e Assumptions held by providers about the victim based on their race, ethnicity or skin
color about their cultural identity, immigration status, or need for linguistic translation
services

e Attitudes and stereotypes about the prevalence of sexual assault in communities of color
For additional information, refer to Appendix O.

INTERNATIONAL MIGRANTS/REFUGEES

Although migrant, refugee and non-status community members experience the same forms of
sexual violence as those experienced by other victims, they also face legal, economic, or
community-based obstacles that can create barriers in accessing assistance. Many of these
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challenges can make migrant, refugee, and non-status community members particularly
vulnerable to sexual assault, as well as at increased risk of recurring sexual assault.*

Refugees and migrants may relocate to the United States from countries with conflict; many

having endured various forms of trauma. They may have
suffered sexual violence in their home country or as part of
their migration experience. The lack of culturally and
linguistically appropriate services, unfamiliarity with local
laws, and less access to culturally appropriate support and
resources can make it challenging to understand what has
happened or what services are available to them.

Within a wider community, migrants or refugees are often
isolated and viewed as “outsiders” due to language and
cultural barriers, such as limited English proficiency (LEP)
and/or unifying social doctrines like religion, ethnicity,
age, regional or national origin. Additionally, they face
anti-immigrant bias and misconceptions around
immigration-related crime. Refugee and migrant victims
may fear speaking out, if they believe their disclosure may
result in criticism of their culture or country of origin.
Many migrant and refugee victims feel pressured by
familial and cultural norms and may not disclose abuse in
deference to community and family wishes.

The language and cultural barriers experienced by
migrants and refugees can make their communities insular
and because of this, when seeking help or support, they are
more likely to turn to family or leaders in their community,
who may encourage them to remain silent about a sexual
assault. This can be due to factors, such as:

e fear of shaming a spouse or family,

o fears about the impact disclosure may have on
relationships in their community or with their
family members,

e Deliefs relating to the permissibility of sexual
violence, or

e theological issues such as virginity and pre-marital
sex, marriage and divorce, or suffering and
forgiveness.!

Interpreters for Victims

It is important to have
linguistically or culturally
qualified interpreters available
for migrant, refugee, or non-
status victims with limited to
no English proficiency, to:

e ensure they are
appropriately advised
of their rights

e promote equal access
to the criminal justice
system

¢ make them aware of
services available to
them

Interpreters should be chosen
carefully to ensure the victim’s
confidentiality, to avoid
cultural bias and to provide
trauma-informed care.
Interpreters will need to be
advised of appropriate
language to avoid using
victim-blaming words or
phrasing.

10 "Victim-Centered Approaches," National Sexual Violence Resource Center, 2018

https://www.nsvrc.org/sarts/toolkit/6-4

11 "Victim-Centered Approaches,” National Sexual Violence Resource Center, 2018

https://www.nsvrc.org/sarts/toolkit/6-4
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These factors can also impact their willingness to participate in a medical forensic exam. For
example, some cultures may view a gynecological exam as one only a married woman should
participate in.

Migrant and refugee victims may also experience specific types of coercive control which make
them vulnerable to sexual violence and can act as barriers to accessing services. A spouse, family
or community member may limit their ability to function independently outside of their
household or community by not allowing them to learn English, wear Western clothing or make
friends with Americans®2. Victims may also be vulnerable due to their legal status. They may
depend on an abusive partner or family member for their legal documentation and may not
understand their rights and what services are available to them as migrants or refugees. Migrants,
especially non-status community members, are also more susceptible to sexual assault by being
dependent on employers or housing providers who may be looking to exploit this population’s
vulnerabilities. In mixed-status families, victims may be reluctant to report an assault due to fear
of deportation that may impact them or another family member. Migrant women experience
sexual violence in marriages and intimate partner relationships at higher rates than US-born
women and migrant girls are twice as likely as US-born girls to have suffered sexual assault by
the time they reach high school.®

In addition to cultural factors, migrant or refugee victims often have difficulty accessing
services because they are unaware of what services may be available, service providers may not
be aware of the legal protections that exist, or appropriate language services may not be offered.
It is important to identify and screen victims of sexual assault as early as possible for
immigration relief eligibility, as this can provide further protections and greater access to public
benefits, including healthcare. Access to these services can provide the victim with support that
allows them to engage with criminal investigations and prosecution and empower them to
contact law enforcement to report any future crime they experience.

For more information on U and T Visas and other legal options available for immigrant victims
of sexual assault, see the Department of Homeland Security U and T Visa Law Enforcement
Resource Guides.

U Visas: https://www.dhs.gov/sites/default/files/2022-05/U-Visa-Law-Enforcement-
Resource-Guide-2022 1.pdf

T Visas: https://www.dhs.qov/sites/default/files/2022-05/T-Visa-Law-Enforcement-
Resource-Guide-2022 1.pdf

Refer to Appendix O for statewide resources.

12 Raj, A., & Silverman, J. “Violence Against Immigrant Women: The Roles of Culture, Context, and Legal
Immigrant Status on Intimate Partner Violence”. Violence Against Women 8, 3 (2002): 367—

398. https://refugeeresearch.net/wp-content/uploads/2016/5/Raj-and-Silverman-2002-Violence-against-immigrant-
women.pdf

13 "Victim-Centered Approaches," National Sexual Violence Resource Center, 2018
https://www.nsvrc.org/sarts/toolkit/6-12
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U.S. CITIZENS VICTIMIZED ABROAD

When United States citizens travel outside of the country and return to New Hampshire to
report that they were the victim of a crime outside of this country, all first responders should
refer to the guidance and resources provided by the Office of Victims of Crime (OVC) at the
U.S. Department of Justice. With this information and support, U.S.-based victim service
providers can prepare to deliver comprehensive and effective services to victims of overseas
crimes by facilitating access to resources both abroad and in the United States. These victims
could include tourists, business travelers and students studying abroad or involved in internships,
overseas ministries, and other relevant activities. For additional guidance, please see
https://ovc.ojp.gov/sites/g/files/xyckuh226/files/publications/infores/ServingVictimsAbroad/pfv.
html.
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| EMERGENCY MEDICAL SERVICES (EMS) RESPONSE I

When responding to the scene of a reported sexual assault, maintain a heightened awareness of
scene safety. Be aware that family members or caregivers may exhibit anger and that a family
member or caregiver may be the perpetrator. Their presence may hinder the patient’s disclosure
of information. Victims of sexual assault span all ages, sexual orientations, gender identities and
expressions, and levels of mental abilities. Patient medical care is the primary concern; however,
providers' reactions can impact patient recovery and strengthen or hinder further investigation
and potential prosecution of the perpetrator. Non-judgmental and compassionate care, thorough
documentation and preservation of evidence are essential. Do not question the patient about the
incident itself as victim recollections immediately following an assault are often distorted due to
their trauma experience. Limit questions to the information needed to provide immediate care.

ROUTINE PATIENT CARE CONIDERATIONS

MYTH: A rape victim will be battered, bruised and hysterical.

FACT: Many rape victims are not visibly injured. The threat of violence alone is often enough
for victims to submit to protect themselves from harm. People react to crisis in different ways.
The reaction may range from composure to anxiety, depression, flashbacks, and suicidal
feelings.

If pre-hospital personnel are called to the scene of a reported sexual assault and are entering
prior to law enforcement arrival and there is no life-threatening situation, be careful to avoid or
limit disruption of possible evidence except to the extent necessary to provide effective patient
care.

1. Assoon as possible, assure the patient they are safe now.

2. Ask the patient if they have a gender preference for the treating EMS provider if that is an
available option.

3. The primary EMS care provider should be the one to ask questions unless they are having
difficulty establishing rapport with the patient. At this point, the providers should switch
roles to ensure information is accurate to provide immediate care.

4. Provide emotional support and comfort. Explain any procedure before touching the patient.
Empower patients to make decisions regarding their care.

5. Assess patients for impaired capacity due to alcohol, drugs, age, or disability.

6. The EMS provider's questions should be limited to the identification of injuries and pertinent
medical information such as: What happened? When did it occur? Was pressure applied to
your neck? Did bathing, showering, changing clothes, etc. occur since the assault? Do not
question patient as to the details of the assault.
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10.

11.

12.

13.

14.

15.

16.

Discourage the patient from eating, drinking, smoking, bathing, or urinating until after
hospital evaluation. Urine may contain evidence of a drug facilitated sexual assault. If the
patient needs to use the restroom prior to transport advise the patient not to “wipe”.

Limit physical contact with patient to that which is required to perform assessment and
treatment. An abbreviated assessment may be indicated based on the patient's emotional
status due to the traumatic nature of the event.

Do not inspect genitals unless evidence of uncontrolled hemorrhage, trauma or severe pain is
present.

If it is necessary to remove patient's clothing, take care not to damage evidence (e.g., rips,
stains) if possible. Cut along seam lines.

Preserve any evidence, including patient's clothing, in paper bags. Label with patient name,
date of birth and transfer to law enforcement or Emergency Department (ED) staff.
Document transfer, including name of the ED staff or officer to whom it was given. Failure
to document the transfer of evidence properly can render it useless.

Even if emergency medical care is not necessary, it is recommended that the patient be
transported to the hospital for evaluation and treatment for sexually transmitted infections
including HIV or pregnancy, and evidence preservation. If the patient is unsure about having
evidence collected at the hospital, inform them that New Hampshire has an Anonymous
Reporting option for victims 18 years of age or older. (See page 57 for details).

Strangulation is often used as a tool to show power and control over a victim of sexual
assault. Injuries are not always externally obvious but can be potentially fatal. Strangulation
should be suspected if any of the following signs or symptoms are present even subtly or
have resolved since the attack, or if the patient reports being ‘choked’, strangled, or had any
pressure applied to their neck:

e Coughing e Swelling of the mouth/lips

e Swelling of the tongue Vision or hearing disturbances or changes

e Neck pain e Difficulty breathing, speaking, or swallowing

e Abrasions or scratches Subconjunctival hemorrhage/petechiae or

e Voice changes petechiae of the eyes, nose, or ears

. e Headaches
e Dizziness

Additional documentation regarding strangulation should be thorough. Strangulation is an
indicator of increasing lethality. Every effort should be made to have the patient medically
evaluated and to connect the patient with crisis center support services. (See Considerations
for Strangulation, page 36, and Appendix E).

If after being clearly informed of the potentially serious health complications associated with
strangulation, the patient ultimately decides not to seek emergency care at the hospital,
contact Dispatch and request assistance from the local crisis center for the patient.

Document specific statements used by the victim in quotations. Do not paraphrase.
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17. Treat and document assessment findings using appropriate medical treatment protocols
without causing undue emotional trauma.

18. Utilize the telephone or secure app/web-based tool for communication with hospital; use of a
recorded line is preferred. Communicate with receiving hospital early so that a Sexual
Assault Nurse Examiner (SANE) and a local crisis center advocate may be available upon
patient arrival or shortly thereafter. A SANE is a Registered Nurse or advanced practitioner
with special training to provide comprehensive medical care to sexual assault victims. They
demonstrate competency in conducting a medical/forensic examination and can be an expert
witness in cases that go to trial.

Note: Adult victims of sexual assault may refuse care, transport, hospital examination and/or
evidence collection. Victims may decide to report the assault to law enforcement later and the
law provides several years for them to do so. Therefore, thoroughly document any care provided
and any patient statements as if transporting. Leave patient’s belongings with patient. Make any
mandated reports as required by law. Provide patient the New Hampshire 24-hour statewide
sexual assault hotline number: 1-800-277-5570.
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| LAW ENFORCEMENT RESPONSE I

THE ROLE OF LAW ENFORCEMENT

The role of law enforcement, in cases of sexual assault, is to ensure the immediate safety and
security of the victim, to arrange for medical treatment, to obtain thorough and complete case
information and to preserve evidence. Law enforcement’s primary responsibility iS t0
investigate and determine if a sexual assault meets the criteria for a crime as defined by New
Hampshire law.

ﬁtermining whether an assault satisfies the criteria for a crime involves putting \
together a factual history by collecting statements from the victim, any witnesses, and

suspect(s), as well as collecting any physical and supporting evidence.

In their Concepts and Issues Paper, “Investigating Sexual Assaults”, the International
Association of Chiefs of Police (IACP) advise, “The determination that a report of sexual
assault is false can be made only if the evidence establishes that no crime was
committed or attempted. This determination can be made only after a thorough
investigation. This should not be confused with an investigation that fails to prove a
sexual assault occurred. In that case the investigation would be labeled unsubstantiated.
The determination that a report is false must be supported by evidence that the

Qsault did not happen.” /

A thorough investigation of an adult sexual assault case is essential to hold offenders, including
serial offenders, accountable. Crimes of sexual violence should be recognized as “critical
incidents” and victims should be treated in a respectful and non-judgmental way. If the full
cooperation of the victim is lost, it is usually impossible to successfully investigate and prosecute
the crime.

Sexual assault investigations require sensitive, objective, trained and experienced
investigators, who will obtain and document all the details of the crime properly and collect
all possible evidence. Officers with limited experience should contact their county attorney's
office as soon as possible after learning of the sexual assault to obtain guidance and resources
regarding how to proceed with the investigation. Depending on each county’s practice, the
county attorney's office may have an on-call prosecutor available after hours.

Law enforcement agencies with a campus in their jurisdiction should refer to their existing
Memorandum of Understanding (MOU) or work to develop one with their local institution of
higher education. Response protocols described in the MOU should comply with New
Hampshire RSA 188-H:6 and federal statutes.

In many sexual assaults there are no eyewitnesses other than the victim, no obvious physical
injury, and no physical or biological evidence. This does not mean the case cannot be proven
beyond a reasonable doubt. In fact, New Hampshire law (RSA 632-A:6) states a victim’s
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testimony need not be corroborated. Notwithstanding this statute, it is important for
investigators to look for evidence to support the victim’s report in the form of:

e Medical, physical, biological, and electronic evidence

e Witnesses who may have seen or heard something around the time of the incident

e Witnesses the victim and/or suspect may have talked to after the assault

e Photographic and/or video documentation of the scene(s)

e Social media posts/statements or other electronic evidence from cell phones/electronic

devices

e Information about the suspect’s behavior, including efforts to groom or isolate the victim

prior to the assault

e Evidence that the suspect has tried to prevent the victim from staying engaged with an

investigation

AVICTIM-CENTERED, TRAUMA INFORMED
RESPONSE

It is crucial for every discipline to have a victim-centered response
when dealing with sexual assault. This means prioritizing victims’
needs, honoring their rights, considering their perspectives, and
supporting their decisions. A victim-centered response customizes
the response to meet a victim’s specific needs and promotes the
compassionate and sensitive delivery of services in a nonjudgmental
manner.

It is equally important for every discipline to be informed about the
effects of trauma on an individual and to know that every individual
can respond to trauma differently. For law enforcement, this means
being educated about the effect of trauma on an individual and
treating each victim with consideration, professionalism, and
compassion. For additional information on trauma, please see
Appendix O, and Appendix Q.

To better understand what this means, consider the impact on a
victim who has been involved in a “critical incident”. A critical

/MYTH: Victims Who\

do not fight back
have not been
sexually assaulted.

FACT: Forced sexual
contact against
anyone is sexual
assault whether the
victim fights back or
not. Shock, fear,
threats or
perpetrator size and
strength are factors
that influence a
victim’s response.

incident is defined as “any event that has a stressful impact sufficient enough to overwhelm the
usually effective coping skills of an individual.”* Sexual assault cases should be treated as

“critical incidents”.

Common reported reactions following a “critical incident” may include, but are not limited to:

e Anxiety

e [Fear for the safety of the victim or their loved ones

14 Kulbarsh, P., “Critical Incident Stress”, Officer.com, February 28, 2023,
https://www.officer.com/home/article/10249385/critical-incident-stress
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e Preoccupation with the stressful event

e Flashbacks in which the individual mentally re-experiences the event

e Short and long-term physical symptoms including muscle aches, headaches, and fatigue
e Disbelief at what has happened, feeling numb

e Concentration or memory loss surrounding recall of the traumatic event

e A misperception of time

e Increased startle response

e Feelings of guilt, shame or self-doubt related to the traumatic event, even if misplaced
when evaluated by an impartial person

Offenders choose their victims based on their perception of the victim’s accessibility,
vulnerability, and credibility. Law enforcement should recognize “victim blaming”, the effects
of trauma on victims, and the offenders’ use of manipulation. All of these can combine to allow
the offender to continue to re-offend if not held accountable for their behavior. Offender-focused
investigations can lead to repeat and serial offenders being identified and increase public safety.

INITIAL VICTIM STATEMENTS

The initial victim statement is typically taken upon first contact with the victim. Taking this
initial verbal statement from the victim is an opportunity for law enforcement to obtain basic
information and establish the location and elements of the crime. It is not an opportunity to
conduct a comprehensive interview. The initial statement is used to assess safety and health
needs, ascertain jurisdiction, identify, and preserve sources of evidence and determine next steps.
(Refer to “Conducting a Minimal Facts Interview”, page 41).

Best practice recommends victims of sexual assault should never

Trauma can alter an be asked to provide a written statement about the assault,
individual’s affect, especially during the initial phase of their report to law
memory, and ability enforcement. The impact of the trauma may affect the victim’s
to give detailed memory and the ability to give details of their experience’®. Some
information. victims may find it difficult, if not impossible, to write down what
\. J happened to them. Requiring sexual assault victims to write a

statement may lead to timeline gaps, minimization of details, incomplete or disorganized
information and the appearance of inconsistencies.

If the case proceeds to prosecution, an initial, incomplete written statement will likely be used
against the victim and increase the long-term trauma they may experience. If the initial
statement is provided verbally and is thoroughly documented by law enforcement, these
challenges may be avoided. In addition, some victims may choose not to follow through with
their report to law enforcement if they are required to provide a written statement because it is so

15 Wilson, C., Lonsway, K.A., Archambault, J. (2022). Understanding the Neurobiology of Trauma and Implications
for Interviewing Victims. End Violence Against Women International. https://evawintl.org/wp-
content/uploads/2016-11_TB-Neurobiology-2.pdf
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difficult for them. In these situations, there is no offender accountability, and the initial criminal
justice response is not victim centered.

DELAYED DISCLOSURES

The term “delayed disclosure” is used to describe a case that is reported to medical forensic
examiners or law enforcement outside of the short window associated with collecting evidence
from a victim’s body (within 5 days of the assault). Victims may disclose to health care
providers, law enforcement, or local crisis centers any time after a sexual assault — immediately,
days, weeks, or years later. Immediately following an assault, many victims report to someone
they trust, often a friend or family member. It is very common for victims to try to resume their
normal lives as if the assault did not happen — they go to work, attend school, and keep
appointments. For victims who report a sexual assault weeks, months, or years after the assault
occurred, a trauma-informed response is still important.

All reports of sexual assault should be treated as a high priority at the time the report is
made, regardless of when the assault took place or if it is within the evidence-collection
timeframe.

Delayed disclosure can incorrectly imply that a victim actively inhibited a sexual assault
investigation. The term discounts the fact that many sexual assault cases are reported to law
enforcement years after the assault, far outside the

timeframe when evidence can be collected during a While the evidence-collection window is
medical forensic exam. The term does not account important to be aware of, responders should
for victims’ individual trauma responses and does also understand that the medical forensic
not take into consideration safety or cultural factors exam, with or without evidence collection,
that influence whether a victim is willing to report can be beneficial to the investigation and
the assault and trust the response from the criminal prosecution of sexual assault.

justice system.'® Delayed and partial reports are

normal and common in cases where the victim
knows the perpetrator.

Many adult survivors carry the burden of being sexually abused as a child for years before
disclosing the abuse. In New Hampshire, a child sexual abuse victim has until they reach 40
years of age to report and still be within the current statute of limitations (RSA 625:8), barring
any tolling if the perpetrator leaves the state. When an adult is ready to make a report to law
enforcement, a complete investigation with all documentation should be forwarded to
prosecution for review and appropriate action.

GENDER BIAS IN POLICING

In 2015, the US Department of Justice issued new guidance designed to help state and local law
enforcement authorities more fairly and effectively address allegations of sexual assault. The
guidance assists law enforcement to protect their communities, advance bias-free policing and
uphold the civil rights of the people they serve. Gender bias in policing practices is a form of
discrimination that may result in providing less protection to certain victims based on gender,

16 National Sexual Violence Resource Center, National SART Toolkit, Critical Issues in Responding to Reports of
Sexual Assault, https://www.nsvrc.org/sarts/toolkit/5-2
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failing to respond to crimes that disproportionately harm people of a particular gender or offering
reduced or less robust services due to a reliance on gender stereotypes. Gender bias, whether
explicit or implicit, conscious, or unconscious, may include:

e police officers misclassifying or underreporting sexual assault,

e inappropriately concluding that sexual assault cases are unfounded,

e failing to forward sexual assault kits to the forensic laboratory for testing; or
e interrogating rather than interviewing victims and witnesses.

In sexual assault cases, if gender bias influences the initial response to, or investigation of, the
reported crime, it may compromise law enforcement’s ability to gather facts, determine if the
incident is a crime, and develop a case that supports effective prosecution and holds the
perpetrator accountable.’

Updated guidance issued in 2022 more thoroughly addresses:

e the need for trauma-informed law enforcement training and responses to sexual and
domestic violence,

e additional examples of how law enforcement agencies can incorporate these principles
into their policies and procedures,

e ways that gender bias can intersect with other forms of bias to disproportionately affect
survivors from marginalized communities, including but not limited to, communities of
color, leshian, gay, bisexual, transgender, queer and intersex (LGBTQI+) survivors,
immigrant survivors and individuals with limited English proficiency; and

e the need to address and prevent officer-committed domestic violence and sexual
misconduct, on-duty and off-duty, to hold these offenders accountable and enhance
community trust in the law enforcement agency.

/The Americans with Disabilities Act (ADA) is a Federal civil rights law. It gives Federal civil \
rights protections to individuals with disabilities like those provided to individuals based on
race, color, sex, national origin, age, and religion. It guarantees equal opportunity for
individuals with disabilities in state and local government services, public

accommodations, employment, transportation, and telecommunications. Title Il of the

ADA prohibits discrimination against people with disabilities. The ADA also affects

virtually everything that law enforcement officers do, for example: taking citizen
complaints, interviewing witnesses, enforcing laws, and other duties. See Appendix M for

Qesources on ADA compliance. /

17U.S. Department of Justice, Civil Rights Division, Community Oriented Policing Services (COPS), Office of the
Attorney General; Office on Violence Against Women, 15-1526, Identifying and Preventing Gender Bias in Law
Enforcement Response to Sexual Assault and Domestic Violence, December 2015.

18 U.S. Department of Justice, Civil Rights Division, Office on Violence Against Women, Improving Law
Enforcement Response to Sexual Assault and Domestic Violence by Identifying and Preventing Gender Bias, May
2022. https://www.justice.gov/ovw/page/file/1509451/download

35



https://www.justice.gov/ovw/page/file/1509451/download

CONSIDERATIONS FOR STRANGULATION AND SEXUAL ASSAULT

Strangulation is an extremely common and profoundly serious problem in sexual violence
cases. Strangulation, commonly referred to as “choking,” is external pressure on the neck that
closes off the airway or blood vessels or both®®. This can result in acute and long-term injuries
and even death?®. 40-80% of individuals experiencing intimate partner violence (IPV) or sexual
violence experience co-occurring strangulation as part of the abuse 2! %2, Victims may present
with life-threatening injuries and no observable external evidence of injury. 2 24 2° Victims who
have experienced strangulation may suffer anoxic brain injury, or they may have serious internal
injuries resulting in permanent impairment or death days or weeks after the strangulation event.?®

Because the more common term for strangulation is choking, first responders, including law
enforcement, EMS personnel and Emergency Department staff should ask the sexual assault
survivor if they were "choked" as opposed to “strangled.” This question should be a standard
part of the minimal facts interview as well as a formal comprehensive interview. See Appendix
E for First Responder tips and Appendix F for suggested comprehensive interview questions.

The lack of external signs of injury often causes victims, law enforcement and members of the
medical community to overlook the potential lethality of an incident of strangulation.?” It is
highly recommended that law enforcement request EMS response to all strangulation
assaults. It is also recommended that law enforcement agencies adopt a policy of automatic
EMS dispatch in strangulation cases.

Victims of strangulation often experience new or changing symptoms in the hours and days
following the assault and should be contacted, in person, 24-48 hours after the assault to check
their welfare, ascertain if signs and/or symptoms are changing, worsening, or improving and to
obtain follow-up photos of evolving or resolving injuries. It is preferable to have medical
personnel conduct this follow-up.

19 Midttun, D. (2021). Involuntary loss of bowel-control in sexual assault with non-fatal strangulation: A case report.
Forensic Science International: Reports, 3, 1-4. https://doi.org/10.1016/j.fsir.2021.100200
20 petrosky, E., Blair, J., Betz, C., Fowler, K., Jack, S., & Lyons, B. (2017). Racial & ethnic differences in homicide
of adult women and role of intimate personal violence — United States 2003-2014. MMWR Morbidity & Mortality
Weekly Report, 66(28), 741-746. https://soi.org/10.15585/mmwr.nm6628al
ZMessing, J., Patch, M., Wilson, J., Kelen, G., & Campbell, J. (2018). Differentiating among attempted, completed,
& nonfatal strangulation in women experiencing intimate partner violence. Women’s Health Issues, 28(1), 104-111.
https://doi.org/10.1016/j.whi.2017.10.002
22 Mcquown, C., Frey, J., Steer, S., Fletcher, G., Kinkopf, B., Fakier, M., & Prulhiere, V. (2016). Prevalence of
strangulation in survivors of sexual assault & domestic violence. American Journal of Emergency Medicine, 34(7),
1281-1285. https://doi.org/10.1016/j.ajem.2016.04.029
Zgaternus, K., Schleser, C., & Trubner, K. (2022). Biomechanics of a previously unknown thyroid cartilage fracture
in fatal strangulation. Legal Medicine, 54, 1-5. https://doi.org/10.1016/j.legalmed.2021.101999
24 patch, M., Anderson, J. C., & Campbell, J. C. (2018). Injuries of women surviving intimate partner strangulation
and subsequent emergency health care seeking: An integrative evidence review. Journal of Emergency Nursing,
44(4), 384-393. doi: 10.1016/j.jen2017.12.001
% Midttun, D. (2021).
2 White, C., Martin, G., Schofield, A., & Majeed-Ariss, R. (2021). “I thought he was going to kill me”: Analysis of
204 case files of adults reporting non-fatal strangulation as part of sexual assault over a 3 year period. Journal of
Forensic & Legal Medicine, 79, 1-10. https://doi.org/10.1016/j.jflm.2021.102128
27 “How to Improve Your Investigation and Prosecution of Strangulation Cases”, Strack, Gael B., McClane, Dr.
George B., Updated May 1999.
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Law enforcement should obtain a medical records release from the victim even if the victim
declines EMS transport to the hospital or indicates that they will not be seeking medical
attention. As a result of evolving symptoms, victims will often seek medical care later, and these
medical records will be an important component of the case. A medical release should
specifically request records of treatment and any follow-up care related directly to the incident
under investigation.

Due to the dangerous and complex nature of strangulation, it is recommended that law
enforcement and all first responders receive specialized training on strangulation and
familiarize themselves with RSA 631:2 which specifically addresses assault by strangulation.
This statute defines strangulation as pressure being applied to the throat or neck or the blocking
of the person’s nose or mouth that results in one of the following three conditions:

e Impeded breathing- e.g., the victim feels as though they cannot breathe or take in air
effectively, or the lips or fingers turn blue in color; the victim cannot effectively swallow
or is drooling or spitting regularly as a result, the victim is able to speak before and after
the assault, but not during.

e Impeded blood circulation — e.g., the victim feels dizzy, light-headed, passes out
(syncope), has visual disturbances, ringing in the ears or feels increasing pressure or pain
in his/her head during the application of pressure to their neck or after/since the pressure
was released. Shortness of breath can also be a symptom associated with impeded blood
circulation as the disruption of blood flow to the brain will create a hypoxic state and
cause the victim to feel like they cannot breathe even if they are able to speak and their
airway is open.

e Change in voice — This may not be noticeable to the victim. Even if the victim says no,
ask a family member or friend if the victim’s voice sounds different. Obtain audio of the
victim’s voice (e.g., 911 call or audio/video statement).

NOTE: Only one of the three conditions listed above needs to be alleged in the complaint,
not all three. The examples with each condition are examples only and are by no means
the only evidence of those conditions.

EMS run sheets can be especially useful medical documentation. A medical records release
from the victim is required to obtain this documentation for inclusion in the investigative file.
The run sheets are generated if the EMS crew has patient contact regardless of if the patient is
transported or not.

USE OF BODY-WORN CAMERAS (BWCS) IN SEXUAL ASSAULT
CASES

RSA 105-D, regulates the use of body worn cameras by law enforcement. This statute does not
mandate the acquisition of body worn cameras. Rather it requires any New Hampshire law
enforcement agency that opts to implement BWCs as a tool for policing to adopt policies and
procedures relating to their use and the retention and destruction of data (RSA 105-D:2).
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Several New Hampshire and national resources are available to assist law enforcement with the
development of policies and protocols and curriculum for officer training. Appendix M

Agencies are strongly encouraged to develop policies that are victim-centered, trauma informed
and compliant with both RSA 105-D and RSA 91-A (Right to Know) requirements.

Policies and protocols should specifically address the use of BWC’s when responding to a
sexual assault victim and provide clear guidance to officers as to when it is permissible to
capture audio and/video recordings.

OFFICER WITH ACTIVATED BWC AND INITIAL VICTIM CONTACT

Upon initial contact with a victim, an officer should ensure that the victim is safe, and treated
with dignity and respect. Be aware of a BWC that is activated when interacting with the victim.
Determine as early as possible if deactivation of the BWC should occur. This can be done by
announcing while recording that deactivation will follow. The reason why the camera was
deactivated SHALL be documented in the subsequent police report (RSA 105-D:2,V).

Example: When an adult victim is unsure if they want to report the sexual assault to law
enforcement yet or they do not give express consent for BWC recording.

Example: When a victim is in a compromised state of dress (partially dressed, naked,
has ripped or torn clothing), this should be considered an exigent circumstance and deactivation
of the BWC is allowed pursuant to RSA 105-D:2,V.

Example: In a location where there is a reasonable expectation of privacy, officers shall
inform the individual of their option to decline being recorded. If the individual declines, the
officer shall deactivate the BWC. In such cases, any images shall, as soon as practicable, be
permanently distorted or obscured. The officer shall document in their report the reason why the
camera was deactivated (RSA 105-D:2, 1X).

Example: When an officer is responding to a healthcare facility, the BWC should be
turned off due to patient privacy rights?3, unless the officer is responding to a 911 call at that
facility.

e Itis suggested that law enforcement agencies have conversations with local healthcare
facilities to determine appropriate policies for BWC use at the facility. Established
policies should be clear for both officers and hospital staff.

e If an officer does not deactivate their BWC in the healthcare setting, efforts need to be
made not to capture incidental communications with other people present at the facility to
protect their privacy and a verbal announcement made to inform individuals nearby of the
camera’s activation.

e If an officer with a BWC transports an individual who is in custody/under arrest and is
requesting a sexual assault medical/forensic exam to a healthcare facility, the officer
should be present in the exam room for security purposes only. The BWC should be
deactivated for patient privacy since the criminal activity is not ongoing.

28 pyblic.Law 104-191, Health Insurance Portability and Accountability Act of 1996.
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e Ifan officer’s presence in the exam room is required for security, BWCs should not be
activated during a medical/forensic examination and evidence collection as the camera
should not be used to gather investigative information while a healthcare professional is
providing comprehensive medical care and treatment.

RSA 105-D:2,VII(d) states a BWC SHALL NOT be used to record an interview with a crime
victim unless his or her express consent has been obtained before the recording is made. The
statute specifically directs agencies that choose to implement BWCs to the New Hampshire
Attorney General’s Model Protocol for Response to Adult Sexual Assault Cases for policy
development guidance.

Express consent can be obtained verbally and should be recorded.

Note: An “Interview” for the purposes of this section is defined as the minimal facts interview
upon initial contact with the victim by first responders.

Express Consent

“Express consent” is consent that is explicitly given. State v. Sawyer, 145 N.H. 704, 707
(2001). “Consent is expressed ‘when evinced by words either written or spoken.”” Provosty v.
Brooks, 2 La.App. 590, 593 (1925). “Express consent is ‘[c]onsent that is clearly and
unmistakably stated.””” Satterfield v. Simon & Schuster, 569 F.3d 946, 955 (9th Cir. 2009)
(quoting Black’s Law Dictionary 11" ed. 2019).

Consent must be “free, knowing, and voluntary.” Sawyer, 145 N.H. at 707. Express consent
“may be treated as invalid under some circumstances, such as where [it] result[s] from overriding
coercion.” United States v. Footman, 215 F.3d 145, 155 (1st Cir. 2000).

There are several hurdles to obtaining express consent from an adult sexual assault victim who
is experiencing trauma. When an officer seeks express consent from a victim, they must take into
consideration a victim-centered approach that incorporates the victim’s wishes, safety and well-
being in all matters and procedures.

Express consent cannot be obtained if the victim:

e |s experiencing or has experienced trauma (e.g., appearing to be in shock, is anxious,
appearing fearful, is disoriented, is unable to focus, is incapacitated by a disability, is
incapacitated by an intoxicating substance).

e Is over the age of 18 and uncertain about whether to make a formal report about a sexual
assault to law enforcement or not.

e Is at a healthcare facility where there are federally protected privacy rights and law
enforcement meeting with a victim poses a risk of protected medical information of
others being captured by the body worn camera that is recording (HIPAA).

Asking For Express Consent

Victims need to have a complete understanding of what it means to be audio and video recorded
before giving their express consent. They should be told that if someone is arrested and charged
in this matter, the recording may be seen by other people. The recording SHALL NOT be used
for commercial or other non-law enforcement purposes and victims and witnesses have the
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option to decline being recorded and can change their mind at any point about the camera being
on or off.

When the First Responder Has Obtained Express Consent from the Victim

The first responder should continue their contact with the victim by conducting a minimal facts
interview (Refer to page 41), encouraging the victim to have a medical/forensic examination, and
contacting a local crisis center advocate to respond for the victim.

When Express Consent Is Not Obtained from the Victim

The victim’s decision must be honored, and all recording devices must be deactivated. The
reason for deactivation SHALL be documented in the associated police report (RSA 105-D:2,V).
The first responder should continue their contact with the victim by conducting a minimal facts
interview (Refer to page 41), encouraging the victim to have a medical/forensic examination, and
contacting a local crisis center advocate to respond for the victim.

If an officer fails to activate the BWC, fails to record the entire contact, interrupts the recordings,
or if the BWC malfunctions, the officer shall document why a recording was not made, was
interrupted or was terminated as part of the associated police report (RSA 105-D:2,X1).

BEST PRACTICES FOR LAW ENFORCEMENT
THE FIRST RESPONDER

In New Hampshire, it is recognized that law enforcement agencies have different
organizational structures. Some agencies may have first responders who will turn the
investigation over to a detective. Other agencies have a first responder who follows the case
through the entire investigation. Regardless of the extent of an officer’s role in the investigation,
there are responsibilities that apply to all first responders. Appendix P.

Responsibilities:

e Intervene in any in-progress assaults and separate all parties.

e Detain or apprehend the suspect. An adult victim of
e Call for emergency medical care for the victim, if necessary. sexual assault
Seek . gi BWE should never be
e Seek express consent to continue recording on : N T
e Request additional personnel to respond, as appropriate. written statement.

e Ask the victim how they would like to be referred to (not just
their name, but their personal pronouns - she/her/hers,
he/him/his, they/them/theirs).

o Use appropriate language and sensitivity for a sexual assault investigation.

e Assist the victim to a neutral, safe place away from the scene when appropriate.
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Be careful not to stigmatize the victim by speaking
loudly or calling unnecessary attention in any way.

Attempt to determine if a crime occurred by
conducting a Minimal Facts Interview with the
victim. Refer to the box at right.

If it appears to be a drug facilitated case,
encourage the victim to seek medical treatment
and a blood draw for toxicology purposes as soon
as possible. If the victim is agreeable, assist as
appropriate to ensure this is done in a timely
manner. See page 52 for more guidance.

Recommend the victim seek medical treatment if
within 5 days of the assault, encourage the victim

[ Minimal Facts Interview: \

What happened and when?
Who did it?

Where are they now?

Where did it start and where
did it end?

Were any weapons shown or
threatened?

Were you “choked”? (If yes,
get victim medical attention
ASAP)

Identify any potential
witnesses, evidence, and
additional scenes.

not to shower, wash up, eat, or drink, change their
clothes, etc. until evidence can be collected by a
Sexual Assault Nurse Examiner (SANE) or other
trained professional at the hospital. Assist with
transportation to the local hospital.

Let the victim know a more in-
depth interview will be scheduled
later to obtain additional
information.

A medical exam is recommended even if the report

is made beyond 5 days as there could be long-term health concerns that result from the
assault. RSA 21-M:18 states that a sexual assault survivor has a right to: not be
prevented from, or charged for, receiving a medical examination (See Sexual Assault
Survivors' Rights section, page 10).

Secure and protect the scene(s) until additional personnel arrive to assist.

Request Dispatch contact the local crisis center for an advocate to respond for the victim
(at the hospital, at the police department, or at the court).

Explain to the victim what will happen as the process continues and who from the
department will be responsible for case follow up, including who might be contacting the
victim to schedule a more comprehensive interview.

Provide the victim with telephone numbers and email address for the police department
investigator handling the case.

Document officer involvement, victim contact information, specific statements made by
the victim about what happened, and officer observations, including of victim demeanor,
clearly and in detail as soon as possible.

The First Responder must understand, and their report must clearly reflect that the
Minimal Facts Interview is not intended to be a comprehensive or final interview
with the victim.

Example: On (insert date), | conducted a Minimal Facts Interview by asking the following
questions and receiving the attached responses. This contact with (victim name) was not
intended to be a comprehensive or in-depth interview. Arrangements for that interview will be
made soon.
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INITIATING THE COLLABORATIVE RESPONSE

When law enforcement is the first contact for a victim of sexual assault,

The initial a collaborative response should be initiated by requesting Dispatch call
priority should the local crisis center for an advocate (Appendix A). Advocates may
be the safety respond to the police department, the hospital, or the court to meet with
of the victim. the victim.

All sexual assault victims should be encouraged to seek medical

attention as soon as possible and assistance with transportation to a medical facility should
be provided as appropriate. If the victim is at a hospital, confirm that the crisis center has been
called. The crisis center should be contacted whether a victim chooses to have a

medical/forensic exam and evidence collection or not.

LAW ENFORCEMENT’S ROLE DURING THE MEDICAL/FORENSIC

EXAM

The victim should always be allowed to determine who is present
during the medical/forensic exam. Law enforcement should not be
present when the SANE or other healthcare provider is taking a
medical history or conducting the exam. If a Sexual Assault Evidence
Collection Kit is used during the exam, it will be signed over to law
enforcement for transportation to the New Hampshire State Police

NOTE: For court purposes,
the SANE or healthcare
provider can adequately
present all relevant facts
regarding the exam.

Forensic Laboratory. Kits will be accompanied by paperwork (Step 1, Step 2-A and Step 2-B)

which should be reviewed and included with the officer’s report. These documents may contain
initial details of the assault but do not replace a thorough and complete investigation.

With funding from the federal SAFE-ITR Program, New Hampshire’s Sexual Assault
Evidence Kit Tracking System launched in late 2022. All sexual assault kits should now be

tracked using directions on the top left corner of the kit box. Kit tracking is initiated at the
hospital and is completed at each step of the process. Law enforcement receives the kit from
a hospital, delivers it to the New Hampshire State Police Forensic Laboratory or to another
jurisdiction, and the lab returns kits to law enforcement for retention per RSA 21-M:18.

Tracking system goals are to ensure that all kits are submitted to the lab without delay and

to keep victims informed of the status and location of their Kit.

To ensure that the victim portal within New Hampshire’s Kit Tracking System is up to date,
it is vital that hospitals, law enforcement agencies, and the lab update the kit status in the

tracking system each time a kit is sent or received.

INVESTIGATION AND FOLLOW-UP

Officers assigned to conduct further investigation of an adult sexual assault should contact the
victim as soon as practical following the initial disclosure to check on the victim’s welfare and
safety, and to review the direction of the investigation. This contact may also serve as an

opportunity to schedule a comprehensive interview with the victim.
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If the victim of sexual assault has a disability, it is recommended that investigators develop a
strategy for case follow up that includes evaluation of the victim’s general capabilities, capacity
to consent to sexual acts and meeting the legal elements of the crime as in any other case through
interviews, evidence and witnesses.?® (Appendix O)

CONDUCTING A COMPREHENSIVE INTERVIEW/ASSAULT HISTORY

Whenever possible, the comprehensive interview should be performed by law enforcement
personnel with specialized training in sexual assault interviews. The interview should take place
after the medical/forensic exam has been completed. In cases of timely reports, best practice
recommends waiting 24 to 48 hours after the victim’s disclosure, if possible, to conduct a
comprehensive interview. In New Hampshire, best practice would also allow for a crisis center
advocate to be present during the interview, if the victim so desires. The role of the crisis center
advocate is to provide support to the victim, not to participate in the actual interview process.

Law enforcement should allow ample time to conduct a thorough victim interview. The
comfort and needs of the victim should be taken into consideration throughout the course of the
interview process. Law enforcement should consider that trauma, cultural differences, cognitive
ability, fear, self-blame, and other factors can influence the victim’s ability to provide clear and
concise details about the assault. Best practice would have law enforcement conducting
interviews in person. However, conducting virtual interviews may be an option in extenuating
circumstances. If an agency is going to use technology for this purpose, it is recommended that
there be a policy in place to maintain the integrity of the investigation while recognizing the pros
and cons of using this method of interviewing.*

WHEN POSSIBLE, A COMPREHENSIVE, AUDIO/VIDEO TAPED INTERVIEW OF THE VICTIM,
WITH THEIR CONSENT, SHOULD BE CONDUCTED BY A TRAINED,
EXPERIENCED INVESTIGATOR.

This interview presents an opportunity for the victim to provide additional information they
may not have remembered initially, may have been afraid or embarrassed to share, or may have
forgotten immediately following the assault. It presents an opportunity for law enforcement to:

e Verify, clarify, and expand on the initial minimal facts interview
e Confirm and establish the elements of the crime

e Establish the identity of the suspect, the elements of force, threat or coercion and the
issue of consent

» Develop supporting details related to the assault and the circumstances surrounding it

2 Lonsway, K. A., Archambault, J., Paceley, S., Herrman, C. (2021). Investigating Sexual Assault Against People
with Disabilities: How to Develop an Investigative Strategy. End Violence Against Women International.
https://evawintl.org/wp-content/uploads/2021-09 TB-Victims-with-Disabiliies-How-to-Develop-an-Investigative-
Strategy.pdf
%0 Frances, G., Archambault, J., Stegner, M. (2020). Using Virtual Meeting Software for the Law Enforcement
Interview of Victims During COVID-19 and Beyond. End Violence Against Women International.
https://evawintl.org/wp-content/uploads/2020-04_TB-Tips-for-Virtual-Law-Enforcement-Interviews.pdf
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Offenders may target victims whom they perceive as vulnerable and lacking credibility.
Victims may have a previous criminal history, abuse alcohol and/or drugs or have physical,
cognitive, or mental disorders. Victims may also fear not being believed. A victim-centered
approach recognizes these factors and attempts to make the victim comfortable by:

e Establishing rapport before beginning the interview.
e Explaining how the investigative process works and why certain questions are necessary.
e Acknowledging the impact of trauma on the victim during the interview.

e Encouraging the victim to provide as complete and comprehensive a statement of the
event as they are able with only minimal interruption by the interviewer. This is done
with the understanding that follow-up questions will be necessary for clarification of
various points throughout the statement.

e Avoiding victim blaming questions — such as “why did you” or “why didn’t you”- unless
the context and purpose of such a question is explained to the victim before it is asked.

e ldentifying any reason(s) for a delay in reporting to law enforcement by the victim if the
reason is not readily apparent during the interview. Delayed reporting is common in
sexual assault cases and should be thoroughly investigated as it would in any other case.

e Ensuring that the victim, with crisis center assistance, has a safety plan in place if the
suspect contacts, or attempts to contact them. This is especially important if threats have
been made.

To establish the victim’s perspective when interviewing, consider the
following areas of inquiry: ( \
Remember:

e What is the victim able to tell about their experience?
. a victim’s
e Follow up with: Tell me more. Tell me more about that. ; .
o disclosure is
e If the encounter began as consensual, at what point did the a process
suspect’s behavior change? not an
e Obtain any information the victim can provide that is event.
inconsistent with consensual behavior.

e Ask the victim to explain how they let the suspect know it was
not consensual. Remember, passivity can be a sign of a trauma response.

e |f force (physical), threat or coercion was involved, what was it and how was it applied
on the victim? How did it make the victim feel?

e Does the victim have any bruises, scratches, marks, genital discomfort, or indications of
other injuries? Remember, no sign of injury is common in these cases.

e Ask the victim to talk about specific threats, tone of voice used and any gestures and/or
looks given to the victim. How did the victim react to this?

e What were the victim’s thoughts and feelings during the assault?

e Ask for sensory details - what was the victim seeing, hearing, feeling, tasting, smelling
during the assault?
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e Ask the victim to describe (“Tell me about...”) the suspect’s physical size and strength in
comparison to the victim and why the victim may not have been able to physically resist.

e Ask the victim to describe (“Tell me about...”) the location of the assault, including but
not limited to the surrounding area (isolated, near a noisy party, etc.)

e Ask the victim to describe (“Tell me about...”) the suspect’s actions, statements and

demeanor following the assault.

e What, if anything, can the victim not forget about their experience?

e What was the victim experiencing (thinking, feeling) the day after the assault? A week

after? Currently?

ANTICIPATING POTENTIAL CASE CHALLENGES

In some instances, investigators may be able to identify possible defenses during the early
stages of the investigation that might be raised should the case be prosecuted. These might
include consent, denial by the suspect or misidentification, depending on whether the victim and
suspect are strangers or non-strangers to each other. Keep in mind that a victim may know a
suspect only by a first name or nickname and be unable to provide complete information
regarding full name or address. When learning the details of the assault, a potential defense may
become apparent. This defense may be addressed through various lines of questioning of all
witnesses and other investigative techniques. It is important for investigators to recognize that
certain questions may result in victims feeling like they are being blamed. These questions

should be respectful, sensitive, and non-judgmental.
The Consent Defense - “It was consensual.”

The defense of consent is always a possibility if the victim
and suspect know each other. Accordingly, a comprehensive
history regarding the relationship between the parties and the
specific facts of the incident should be obtained. Because the
issue of prior sexual contact may be admissible, limited inquiry
into this area may also be necessary. Due to the sensitive
nature of this topic, discretion is advised. One helpful area of
inquiry is the short- and long-term impacts of the assault on the
victim’s life. Evidence of adverse consequences may be
helpful in responding to a consent defense. This evidence could
be persuasive to potential jurors should the case be prosecuted.

The Denial Defense - “It didn’t happen.”

When a sexual assault is charged, a critical element of the
crime that must be proven is that a sexual act occurred (contact
or penetration) between the victim and the suspect.

ﬁ/IYTH: Women “cry rape”\

after consenting to sex and
later changing their minds.

FACT: False accusations of
sexual assault have been
estimated at a rate of 2% to
8%*. Itis far more common
for victims of sexual assault
not to report the crime to
anyone.

*EVAW International “MAD” Study, The
Boston Study (David Lisak et al., British

Study (Kelly, Lovett & Regan, 2005),
Qstralian Study (Heenan & Murray, zooy

Investigators should be prepared to deal with suspects who can be both persuasive and
adamant that sexual contact did not occur. In these cases, it is important for investigators to
obtain as many corroborating details of the victim’s account as possible. Investigate thoroughly
and document/collect all available evidence. An investigative tool in these cases could be a
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suspect polygraph conducted by an examiner with experience in criminal examinations. (See

page 52 for information on conducting polygraphs)

The ldentity Defense - “It wasn’t me.”

This defense is usually used in cases where the victim and suspect do not know each other.
The suspect can easily claim, “It wasn’t me.” Victim interviews in these cases should focus on:

e Establishing a detailed timeline to combat an alibi defense.

e Obtaining all possible information about the suspect’s method of operation to compare to
other available information sources such as Fusion Centers, sex offender registries or the
Violent Criminal Apprehension Program (ViCAP?!). Criteria cases for ViCAP entry
include sexual assaults committed by a stranger, are incestual in nature, or those known
or suspected to be part of a series. Case information for entry includes:

Method of approach
Method of control

Amount/type of force/restraint
on victim

Victim resistance

Foreign object inserted/props
used

Possible/apparent fetishes

Countermeasures (evidence
destruction)

Any prior stalking behaviors
by suspect

Location of ejaculation
Suspect’s verbal statements

Suspect attitude/demeanor
changes

Sexual dysfunction

Type/sequence of acts
performed

Bite marks (location/size etc.)

Victim release/recovery
location

Items taken from victim or
scene after the assault®?

e Obtaining a complete physical description of the suspect, including clothing, facial
features, any scars, marks or tattoos, distinctive gait or other habits, sensory descriptions
like smell, taste and feel, to make a suspect identification.

e Obtaining a description of the suspect’s vehicle or residence, if known.

This investigative strategy should focus on the collection of DNA or trace evidence that might

connect the suspect to the victim or the crime scene.

31 ViCAP Homicides and Sexual Assaults: https://www.fbi.gov/wanted/vicap/homicides-and-sexual-assaults Law
enforcement and prosecution agencies seeking access to ViCAP, can contact the FBI Boston ViCAP Coordinator

at vicap@fbi.gov for more information.
32 A Pocket Guide for Police Response to Sexual Assault, New York State Coalition Against Sexual Assault

(NYSCASA)
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OTHER INVESTIGATIVE CONSIDERATIONS

In addition to conducting a comprehensive interview, investigators should concentrate efforts to
develop a thorough and complete investigation by focusing on:

Detailed documentation of the scene(s) by narrative description, sketch, photographs
and/or video.

Use of proper evidence collection and preservation techniques.

Ensuring follow-up documentation/photography of any injuries to the victim from the
assault after 24, 48 or 72 hours, including bruises, scratches, bite marks or signs of
strangulation. Whenever possible, and if any of these injuries are in intimate areas of the
victim’s body (as may be reported by the victim), a SANE or healthcare provider should
take these follow-up photographs. The investigator and a crisis center advocate could
accompany the victim to the medical facility if the victim wishes. Obtain a medical
release of information from the victim for a copy of the medical documentation in these
circumstances to include in the investigative file. A search warrant should not be used to
seek evidence from a victim’s body.

Identifying all potential witnesses to conduct interviews, including a neighborhood

canvas when appropriate.

L . . When requesting records of a
IQe_nt_lfylng any s_urvelllance cameras in the_ vl seeandl: mnaalies]) Forerdlie
vicinity of the crime scene and collecting video exam, the following language is
footage for the relevant time. i

recommended:
Determining when it is appropriate in the A copy of all records associated
investigative process to conduct an interview with with (patient’s) visit on (date),
the suspect. including but not limited to:
Depending on case circumstances, considering * Electronic records
consultation with a prosecutor on the course of * Handwritten records
action involving the suspect [e.g., evidence e Handwritten
collection, use of a one-party intercept (See documentation from the
Appendix H for guidance), interview, arrest, evidence collection kit
detention, grand jury, etc.]. e Laboratory results
Obtaining any corroborating information/evidence * Radiology results
mentioned during interviews with the victim, e Consultations
witnesses and/or suspect. e Body surface photos
Obtaining written consent or search warrants when * Any subsequent associated
appropriate. VSIS

Obtaining any appropriate electronic evidence.
Remember to submit preservation orders to appropriate technology providers ( See
Electronic Evidence Considerations on page 55,and Appendices J, K and L).

Obtaining a signed release from the victim who sought medical care after the assault for
all medical records, including photographs, pertaining to their report of sexual assault.
Law enforcement MUST get a “Release of Information” form from the specific
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hospital or healthcare provider where the victim was seen. The release MUST be
submitted through the hospital’s Medical Record Department during business
hours.

e Ensure that medical records are received, reviewed, properly secured as evidence in the
case, and that prosecution is provided with a copy.

e [favictim who initially used the anonymous option comes forward to make a report, it is
law enforcement’s responsibility to convert the kit to a known victim and notify the
Forensic Laboratory that it can be analyzed. (See Converted Cases, page 60).

e If law enforcement receives laboratory notification of a DNA match and entry of that
DNA information into the Combined DNA Index System (CODIS), appropriate
investigative follow up should occur.

e Should the sexual assault kit not bear any probative DNA profiles, other evidence
collected in relation to the assault may be submitted to the Forensic Lab for examination.

e Investigators should communicate with laboratory personnel with questions regarding
submitted evidence, analysis timelines or results.

e Create thorough written reports (See Report Writing section, page 50).

e Ensure compliance with RSA 21-M:18 (See the Law section, page 10).

Law enforcement should not hold a sexual assault evidence collection kit back from
delivery to the forensic laboratory, including a kit associated with an anonymous victim
or a deceased victim.

Refer to the checklists at the beginning of this document for additional investigative follow-up
suggestions.

SUSPECT EVIDENCE COLLECTION

The forensic examination of a sexual assault suspect generally focuses on forensic evidence
collection and documentation, not medical purposes. When evaluating potential sources of
evidence, there is a tendency to focus on anything that might have transferred from the suspect to
the victim; thus, forensic examinations of the victim are seen as critically important. However,
keep in mind that evidence may also be transferred from the victim to the suspect. Therefore,
depending on the type of contact involved in a sexual assault offense, the suspect’s body may be
another source of probative evidence. In many cases, the clothing worn by the suspect during the
sexual assault is still available and, depending on the specific case history and the time since the
assault, it may be another source of evidence in addition to the forensic examination of the
victim.

The decision to conduct a suspect examination should not be based solely on an understanding
of how long trace and biological evidence might be available on the suspect’s body.

In most sexual assault cases where consent is going to be the primary issue, any evidence
that provides corroboration of the victim’s account is critical.
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As a result, the determination of whether to obtain a suspect examination or not can only come
from careful consideration of the case history. Investigators must think through the facts of the
case and determine what kinds of evidence might prove useful and for what purposes (See
Appendix G). Ata minimum, it is recommended that a forensic examination of the suspect by a
SANE at a medical facility should be conducted any time:

e The suspect is arrested shortly after the sexual assault (generally within 3 days),

e The law enforcement investigator believes that the suspect has not bathed since the
sexual assault (however, keep in mind that depending on the type of assault, an exam
may still be warranted even if the suspect has bathed),

e There is reason to believe there might still be evidence of injury to the suspect, or

e The victim was able to describe physical characteristics of the perpetrator that could be
confirmed by a physical examination®3

Factors to consider in addition to those listed above include the nature of the assault and the
likelihood that cells, fluid, or other types of biological or trace evidence were transferred from
the victim to the suspect. Examples of better sources of probative evidence may be found on the
suspect’s fingers in cases of reported digital penetration or the suspect’s mouth or penis in cases
of reported fellatio. Additional sources of evidence include the suspect’s clothing worn during
the assault and items associated with the suspect like condoms or items used to wipe off body
parts.

If the suspect consents to such evidence collection at a medical facility, documentation of
voluntary consent should be captured in the police report and a departmental written consent
form should be signed by the suspect prior to photographing and seizing evidence.

If the suspect is in custody and a search warrant has been obtained to collect evidence, it is
recommended that law enforcement read the defendant Miranda rights prior to any medical
history questions being asked. The suspect does have a right to remain silent, including refusing
to answer any questions regarding their medical history. The examination to collect evidence
should continue. If the suspect is not in custody, technically Miranda rights do not apply.
However, it is recommended that the investigator clearly document that the suspect was free to
decline any part of the examination and to leave at any time.®*

Law enforcement personnel must always remain present during the forensic examination
of a suspect conducted by a SANE or healthcare provider at a medical facility.

All evidence collected from a suspect should be appropriately packaged, stored, and transported
to the forensic laboratory for analysis according to existing protocols. The collection of the
evidence and its chain of custody must also be clearly documented. The sexual assault evidence
collection kit provided by the Attorney General’s Office to hospitals is to be used for victims
ONLY.

33 Archambault, J. (2021). Forensic Exams for the Sexual Assault Suspect. End Violence Against Women
International. https://evawintl.org/wp-content/uploads/2013-10_TB-Suspect-Exams.pdf
34 |ACP Concepts and Issues Paper, Investigating Sexual Assaults, page 12, July 2005.
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Further guidance on the procedures and forms for healthcare providers when conducting
suspect evidence collection can be found in the New Hampshire Sexual Assault: An Acute Care
Protocol for Medical/Forensic Evaluation (2018).

Depending on case circumstances, it may also be possible to collect certain types of evidence
from a suspect without going to a medical facility (e.g., known DNA sources such as mouth
swabs, hair, articles of clothing, documentation of visible marks or injuries). In such instances, it
is important to obtain proper releases or follow a search warrant, use proper collection and
preservation techniques, maintain chain of custody and complete thorough documentation.

REPORT WRITING

Report writing is a critical part of every law enforcement officer’s job. It is the way that an
officer communicates information about his or her activities to others and preserves information
for future use. Many agencies have established policies and forms for written reports, and these
should be followed. Regardless of the form used, the content should include:

e Basic information identifying the writer

e The date the report is written

e The date of the investigative activities being reported

e The date, time and nature of the complaint, offense, or situation under investigation

e The names, dates of birth and contact information, including email addresses, for victims,
witnesses, suspects, and

e The name of any other officer who was present, assisted, or participated in the activities
being reported.

The body of the report should include a narrative description of the officer’s actions and
observations, the information obtained, and the source of that information. The narrative should
be organized in chronological manner, listing, and describing events and interviews in the order
they occurred. It should also include all significant or relevant information, including
information that might be viewed as favorable to a suspect. To avoid confusion, when writing
about more than one person, it is helpful to refer to each person by name. The report should be a
factual account of an event. It should not include the officer’s opinions about witness
credibility or theories of the case.®®

When documenting adult sexual assault cases, clearly summarize all the evidence uncovered
during the investigation from the crime scene(s), forensic examinations of the victim and
suspect, and statements provided by the victim, suspect, witnesses, and others. Documentation
should include a synopsis of any audio or video recording when the recording is collected as
evidence and made a part of the investigation. A synopsis is important to provide the reader an
indication of the content of the evidence without referring to a recording transcript. In the event
of a subsequent digital evidence failure, this synopsis could become especially important in the
case. Final case narratives should include an investigation conclusion or disposition articulating
how the case is ending based on the facts. Police reports can assist in “putting the puzzle pieces

% New Hampshire Attorney General’s Law Enforcement Manual, page 212, 2020 Edition.
50


https://www.doj.nh.gov/
https://www.doj.nh.gov/

together” about what happened and what was learned so it can be easily understood by
prosecutors, judges, and jurors.

An important technique for effective report writing in these cases is to avoid using the language
of consensual sex to describe or imply positive, mutual interactions or affection between a victim
and a suspect. When possible, use the exact words used by a victim to describe the assault and
put those words in quotation marks. If the victim uses slang or street language, those are the
words and phrases that should be documented. Do not minimize or sanitize victim statements to
“clean it up”. In other words, the report should clearly describe the parts of the body and what
the victim was forced to do with those parts of the body.*® Effective report writing also avoids
using victim blaming language. Adult victims in New Hampshire can decline to engage in the
criminal justice system because they may not be able to, or be ready to, for a variety of reasons.
A “lack of cooperation” should not be interpreted to mean someone is not a victim. If a victim
advises they do not want to proceed with the process, attempts should be made to determine the
sources of their reluctance and it should be documented accurately. (See Recantation section
below)

National resources on this subject can be found by referring to Appendix O.

RECANTATION

It is not uncommon for sexual assault victims to be reluctant to report to law enforcement and
to participate in the criminal justice system. Victims who are reluctant often feel they have no
other choice but to recant to disengage from the criminal justice system. A victim-centered
approach by law enforcement recognizes the tremendous cost to a victim who participates in the
criminal justice system and understands that recantation of one
or more aspects of a prior statement does not necessarily
mean false reporting. Various influences affect a victim’s
willingness to participate and/or recant including:

Note: Be aware that
recantation could be
the result of criminal
e A victim’s feeling of embarrassment, fear, and shame threatening, witness
about the assault tampering, or other
crimes and should be
investigated
accordingly.

e A victim’s fear they will not be believed

e A victim’s desire to put the assault behind them, avoid
answering questions, avoid repeating the story or facing
the suspect in court

e A victim’s fear of public opinion through media/social media

e Concern or confusion about the likely outcome of a prosecution

e Pressure from offenders, such as threatening the release of private sexual images
e Pressure from friends, family, community, or peer group

e Pressure from cultural/religious communities

3% EVAWI On-Line Training Module Effective Report Writing: Using the Language of Non-Consensual Sex,
Updated October 2012,
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POLYGRAPHING A SEXUAL ASSAULT VICTIM IS PROHIBITED

The New Hampshire Attorney General’s Office receives a significant amount of federal grant
funding each year from the Violence Against Women Act (VAWA). This money is distributed
statewide to direct service providers, law enforcement agencies, prosecuting agencies, and the
courts to assist in the efforts to end violence against women. The polygraph testing prohibition
at 42 U.S.C. 37968-8 requires states to certify that their laws, policies, or practices “will ensure
that no law enforcement officer, prosecuting officer, or other governmental official shall

ask an adult, youth, or child victim of an alleged sex offense..

.to submit to a polygraph

examination or other truth telling device as a condition for proceeding with the
investigation for such an offense”. Failure to abide by this policy may result in New

Hampshire losing VAWA funding (See Appendix I).
Polygraphing Suspects

In New Hampshire, polygraph test results are not admissible in court. However, polygraph
testing can be used as an investigative tool when dealing with suspects and should be
considered whenever appropriate. Investigators considering polygraph testing for suspects
should ensure that a thorough investigation has been done to that point. They should also meet
with the polygraph examiner to review information and discuss questions to be asked prior to the

test being given.

DRUG AND ALCOHOL FACILITATED SEXUAL ASSAULT

A drug or alcohol facilitated sexual assault occurs when a person is unable to consent to sexual
activity because they were incapacitated due to drugs or alcohol. Ingestion can be voluntary,

involuntary, or without their knowledge. Alcohol is, by far, the
most used substance in these cases.

Victims of drug/alcohol facilitated sexual assault may
experience confusion, drowsiness, reduced inhibitions,
impaired judgment, and impairment of their motor skills,
among other symptoms. Following the assault, victims may:

e Think they have been assaulted, but are not sure

e Feel their level of intoxication does not match the
amount of alcohol they consumed

e Have unexplained injuries

e Report “feeling like I’ve had sex, but I don’t
remember it”

e Have unexplained loss or re-arrangement of their
clothing

This confusion or uncertainty leads to victims of drug/alcohol
facilitated sexual assaults being less likely to report to law
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MYTH: It is not sexual assault
if it happens after drinking or
taking drugs.

FACT: Alcohol and drugs are
weapons that some use to
control their victim and
render them helpless. Being
under the influence of alcohol
or drugs is not an invitation
for non-consensual sexual
activity and does not cause
others to assault or take
advantage of the victim.
Alcohol and drugs are tools

qd by perpetrators. /




enforcement®’. Another significant challenge is the short time it takes for the ingested substance
to be eliminated from the body. It is especially important for healthcare providers to request
that victims give their informed consent for toxicology samples to be collected as soon as
possible in any case of a suspected drug/alcohol facilitated sexual assault. Samples should
be collected even if a victim is undecided at the time about reporting to law enforcement. If the
potential evidence is not collected during the short window of time, it will not be available later
when the victim decides to make the report. Urine samples allow for longer detection times than
blood samples. Urine samples should be placed on ice or in the freezer IMMEDIATELY
until transportation to the forensic laboratory. Winter weather temperatures do not
constitute adequate evidence storage conditions.

The ability of a toxicology test to detect alcohol or drugs will depend on:
e The type and amount of drug ingested
e The victim’s body size and metabolism rate
e If the victim has food in their stomach
e If the victim has urinated since the assault
e How much time has passed between the ingestion and the taking of the sample

In a victim-centered approach to cases where drugs and/or alcohol are involved, it is important
to remember that the sexual assault is about one person exercising control over another. Victims
may be chosen because they are “easy targets” who may be unable to resist the sexual advances
and who are unable to clearly remember the incident afterwards. The victim should be told that
they are not responsible for the sexual assault but rather the suspect is responsible for their own
behavior.

Samples need to be collected as close to the event as possible:
Blood and urine up to 24 hours and
urine alone from 24 to 120 hours following the assault.

Victims should also be encouraged to be truthful about their drug and/or alcohol use when
making a report. A victim’s voluntary use of any illegal substance should not be grounds for
their arrest, nor should it be a factor when determining the validity of the sexual assault.
The victim’s truthfulness about drug use may add to their credibility.

VICTIM INTERVIEWS IN DRUG/ALCOHOL FACILITATED SEXUAL
ASSUALTS

Victims of drug/alcohol facilitated sexual assaults may suffer from blackouts and/or memory
gaps, making it extremely difficult to conduct a detailed interview. The investigator should be
patient and avoid being judgmental. It is also important to focus on the suspect’s behavior and
the evidence.

37 Kilpatrick, Dean, Dean, PhD, et al. Drug-facilitated, Incapacitated and Forcible Rape: A National Study (2007)
and the National SART Toolkit, 2011, Office for Victims of Crime & Office for Justice Programs
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Questions for victims should include:

What is the victim able to tell about their experience?

Follow up with: Tell me more. Tell me more about that.

What prescription or over the counter medications is the victim taking?
What recreational substances did the victim voluntarily consume?
How experienced is the victim with alcohol and drugs?

How much alcohol was consumed by the victim? By the suspect?
Who was the victim with?

How did the victim leave the bar, party, or other location? Were they feeling “normal” at
that time?

Can the victim describe the associated effects of their prior consumption of the same
substance and amount and how this time was different?

What does the victim remember thinking, seeing, hearing, tasting, or feeling (body
sensations)?

Can the victim assist with developing a timeline of the event? This might help in
determining what type of drug may have been given to the victim.

What was the victim thinking/feeling after their experience? The next day? A week
after? Currently?
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ELECTRONIC EVIDENCE CONSIDERATIONS IN
ADULT SEXUAL ASSAULT CASES

Electronic communication is a pervasive part of everyday life. Electronic devices capture a
wide variety of information relevant to sexual assault investigations, which is particularly
valuable in cases where the suspect uses the consent defense. Electronic evidence should be
considered as important as physical evidence and treated as such; the same rules of search and
seizure apply. While the workings of the internet and social media may seem abstract, they are
essentially large utilities providing a service and generating business records that can be obtained
with proper legal process and used as evidence.

INVESTIGATIVE METHODS
IDENTIFYING ELECTRONIC EVIDENCE

The response to a sexual assault should include identifying and preserving potential sources of
electronic evidence. Investigators may accomplish this by asking how the victim and suspect
communicated. Social media and messaging accounts can often be identified or confirmed by
simply searching publicly available data like Google or Facebook. The names of services or
applications the suspect used to interact or communicate with the victim should be noted, along
with any relevant usernames or user IDs for the suspect, victim, and any possible witness(es).
Note that for many applications, the displayed name for a user is not the actual "User ID," and
most services will not provide any information if the exact username is not specified.
Investigators should note any relevant phone numbers. In cases involving non-consensual
dissemination of private sexual images, it is essential to document the images and how the
suspect sent them.

EXAMPLES OF ELECTRONIC EVIDENCE

e Messaging content e Tracking and location data
e Browser history e Media (photos and video)
e Message logs e Deleted content

e Application usage data e Account registration data
e Installed applications e Search history

e Purchase and payment history e Email

e Contacts e Call logs

Investigators may find the same data stored in multiple locations; for example, if the victim has
deleted a conversation, it may still be preserved on the suspect’s phone, by a cellular carrier, or
by an Electronic Service Provider (ESP) such as Snapchat or Instagram.
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PHYSICAL DEVICES

Devices such as smartphones, tablets, and computers often contain relevant evidence. Physical
devices may also include home security or DVR systems, baby monitors, doorbell cameras, etc.
Because a suspect can instantly delete data from these devices, there is often an exigency to seize
them to preserve evidence in anticipation of a search warrant. If an investigator seizes a device
under exigent circumstances, they should not search it until they obtain a warrant. Even after
investigators seize a device, a suspect may still destroy evidence if the device is allowed to
connect to a signal of any kind.

The following steps are best practice when seizing an electronic device:

1. Always attempt to obtain the passcode for the device and verify that it works. Examiners
can sometimes extract data from a locked device, but not reliably.

2. Separate the device from any signal by placing it in airplane mode if possible and place it
in a signal-blocking (faraday) bag. A signal-blocking bag is required if the phone is not in
airplane mode. Faraday bags are available from most evidence supply companies. Do not
remove the SIM card. Anti-Static bags do not block signal.

3. Leave the phone in a powered-on condition until it reaches an examiner. Charge the
device if needed. Power cables can sometimes act as antennas, so if a phone is not in
airplane mode, you must charge it from a battery pack placed inside the signal blocking
bag.

4. Keep a note showing the passcode with the device and notify the examiner what
condition the phone is in, especially if it is not in airplane mode.

5. Do not access, preview, or change the settings on the phone in any way except as
described above.

Also refer to Appendix L.

VICTIM DEVICES

Investigators should avoid seizing devices from victims if possible. The loss of contacts and
the ability to communicate will compound an already traumatic situation. The loss of a phone
may be a financial hardship, even if the victim obtains a replacement through a crisis center.
Further, a full extraction from a victim's cellphone could result in needless scrutiny of all areas of
the victim's personal life. Law enforcement should be thoughtful and sensitive when
communicating with a victim about what information would be helpful in a phone search and
what the process and estimated return time will look like. If the victim indicates evidence is
present on their device and provides consent for a search, investigators should thoroughly
document any areas which contain evidence as follows.

1. Manual search- A manual search or review means opening the device as the user
normally would and documenting its contents by photo, video, or both. If a text
conversation is photographed, the last message in each photo should overlap with the
first message in the next photo so the conversation can be reconstructed later.
Investigators should document the time and date stamps wherever possible.
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As a supplement to this method, the investigator or victim (in the investigator’s
presence) may “screenshot” a conversation, image, or video, then text or email it
to the investigator’s department-issued phone or email address. This can usually
be accomplished in real-time and provides a much better-quality representation
than a photo of a device. Personal email addresses or phones should never be used
for this purpose.

2. Alternate Sources- Often, evidence that appears to be “on the phone” is stored
remotely and may not be recoverable from the device. Examples of this are
conversations in applications like Snapchat, Instagram, Facebook Messenger, or
dating apps. Usually, the best evidence of these conversations can be obtained by
submitting a preservation letter followed by a search warrant to the appropriate
service provider (See below).

3. Seizure- In some cases, the investigator will have to seize the victim’s device. This
may include cases where the evidence stored on a device is so extensive or detailed
that a manual search is impractical, cases where evidence has been deleted and may
be recovered by a forensic extraction, or cases where the device contains Child
Sexual Abuse Materials.

PRESERVATION LETTERS

Immediately upon identifying any user account which may contain evidence of a crime, a
preservation letter should be submitted to the company which issued the account. The letter must
be addressed appropriately and specify the exact username, including any numbers or special
characters, and how long the data is to be preserved (typically 90 days). Search.org is an
excellent resource for determining where preservation letters should be sent (See Appendix K).
Some Electronic Service Providers (ESPs) and Internet Service Providers (ISPs) will notify their
user if they receive legal process or, in some cases, a preservation letter. This will depend on the
specific company's policy. Preservation letters should clearly state that the user is not to be
notified. Many ESPs and ISPs will require preservation letters be submitted electronically
through a verified Law Enforcement Account. It is worthwhile to preemptively register accounts
with common ESPs such as Facebook and Google to speed the process.

Probable cause need not be established before submitting a preservation letter. It is sufficient
that an account may contain evidence. Investigators can use preservation letters to preserve any
possible source of evidence and follow up with search warrants later. Note that some companies,
such as Verizon Wireless, will bill for preserving some types of data.

If no preservation letter is in place, users may delete evidence without a trace. In other cases,
the service provider may keep records for only a few days before automatically deleting them.
Once the service provider acknowledges a letter, electronic data should be retained in its entirety
even if the suspect attempts to delete it. It is therefore critical that preservation letters be
submitted as quickly as possible.

LEGAL PROCESS

Search Warrants: Search Warrants are required for any search of an electronic device or
online account associated with an Electronic Service Provider. Any search warrant directed to an
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Electronic Service Provider must include identifying account information, usually the specific
username or User ID.

Grand Jury Subpoena: Grand Jury Subpoenas may be used to obtain basic subscriber
information from an ESP or ISP, but ESPs will not provide user content without a search
warrant. Subpoenas are particularly useful for identifying who is assigned a given Internet
Protocol (IP) address at a given time. This is a common method for tying anonymous internet
activity to a physical address and actual person.

Legal process should be submitted electronically in the manner specified by each ISP or ESP.

DATA PROCESSING

There are several software tools which can be utilized to bypass passwords, as well as gather
and organize electronic data. Some examples of these tools include Cellebrite, GreyKey, and
Oxygen Forensics for mobile device extractions, and Axiom for PCs. It is important for
investigators to consider their options to understand which software may be the best fit to assist
with their case. Examiners do not have to be certified. However, if the manufacturer/developer
recommends or requires examiners to be certified, this should be followed. Officers holding
certifications can add their expertise and credibility to support the evidence submitted in court
when testifying about the process relating to extractions and findings during analysis. The
Forensic Laboratory can assist with extracting data from electronic devices if you do not have an
examiner in-house that can perform this service.

VICTIM OR WITNESS RECORDING THE DEFENDANT

There may be cases where the victim has recorded the defendant on a device during or
immediately after an assault. This may implicate RSA 570-A, commonly known as the
“Wiretapping Statute.” If this occurs, consult with your prosecutor to discuss how to proceed.
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| NEW HAMPSHIRE’S ANONYMOUS REPORTING OPTION I

Some adult victims who present to the emergency department for medical/forensic treatment
may be undecided about whether to report the crime to law enforcement. The anonymous
reporting procedure ensures that all adult victims have the option of evidence collection and
preservation (within 5 days of the assault) even if they are not ready to report the crime to law
enforcement.

The evidence is collected in accordance with the New Hampshire
Sexual Assault: An Acute Care Protocol for Medical/Forensic
Evaluation except that the identity of the victim is not documented

Anonymous Kits

. - . CANNOT be used
on any of the specimens or paperwork provided in the Sexual -
Assault Evidence Collection Kit. A unique serial number is Y

18 years of age.

provided on the end of each Evidence Collection Kit box and this
serial number is used in place of the victim’s name on all specimens
and paperwork. At the time of hospital discharge, the victim who chooses the anonymous option
will receive the kit serial number and instructions on how to report to law enforcement.

e After the victim is discharged, the examiner will give the anonymous kit to the law
enforcement agency of jurisdiction and enter the kit into the New Hampshire Sexual
Assault Tracking System. See Appendix M for guidance.

e The law enforcement officer receiving the kit will also enter it into the tracking system.
See Appendix M.

e Law enforcement will then transport the evidence to the New Hampshire State
Police Forensic Laboratory, just as they would in a reported case where the identity
of the victim is known. Delivery of anonymous kits to the lab is important to ensure
timely analysis if the victim reports to law enforcement within the first 60 days
following kit collection. The tracking system should also be used by the law
enforcement representative and the Forensic Laboratory personnel during this
delivery process.

4 )

VERY IMPORTANT:

ALL KITS, INCLUDING ANONYMOUS KITS, SHOULD BE TRANSPORTED TO
THE FORENSIC LABORATORY AS SOON AS POSSIBLE AND SHOULD NOT BE
KEPT AT THE POLICE DEPARTMENT OR IN A VEHICLE.

- J

If the victim does not report to law enforcement within 60 days of when the kit was collected,
the New Hampshire State Police Forensic Laboratory will return it to the submitting agency for
continued storage. At this point, the kit has not been analyzed but can be if the victim comes
forward to report.
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New Hampshire’s Sexual Assault Survivors’ Rights (RSA 21-M:18) requires that a sexual
assault evidence collection kit or its probative contents be preserved, without charge, for the
duration of the maximum applicable statute of limitations, or 20 years, whichever is shorter.

CONVERTED CASES

Converted cases are those where an adult victim has evidence collected by a SANE or other
health care provider anonymously, but later reports to law enforcement and their identity
becomes known. The victim can provide the kit serial number they received upon hospital
discharge to the police so that the collected evidence may be associated with them, and an
investigation of the crime may begin. If the victim cannot provide the kit serial number, the
victim can obtain it from the hospital.

e |If the anonymous kit is in the Forensic Laboratory’s possession (within 60 days after
collection), it is the responsibility of law enforcement to contact the lab and advise that
the victim has reported and gives their authority for the evidence to be analyzed. This
authorization from the victim needs to be documented in a supplemental report by the
submitting agency. Upon return of the kit to the submitting agency, the victim’s identity
should be noted on the cover of the kit and the box checked indicating the conversion.

e If the kit is back in the possession of law enforcement, the victim’s identity should be
recorded on the outside of their kit, the box checked indicating the conversion, and it
should be returned to the Forensic Laboratory for analysis. The Sexual Assault Kit
Tracking System should be updated again to reflect that the kit has been “sent” to the lab
again.

o Note: Law enforcement should request the pink copies of the kit paperwork
(Step 1, Step 2-A and Step 2-B) which are sealed inside the kit box and
contains details of the assault provided by the victim at the time of the
evidence collection from the lab upon its delivery. Documentation of the
contact with the forensic laboratory, and these forms need to be included in
the law enforcement report.

For all law enforcement agencies using a case management system for their reports, it is
recommended that the property tab option be used when a kit and associated evidence is taken
into custody, to ensure that all parties following up on or reviewing the case are aware that a kit
was collected and that there should be a corresponding lab report.

It is important to recognize that any crime victim has the right to report the crime at any time
following the commission of that crime. Whether the crime can be prosecuted is a matter that
will be determined within the criminal justice system, based on a multitude of factors (e.g.,
statute of limitations, existence of supporting evidence). If questions arise, consultation with the
County Attorney for guidance is advised.

Adult victims may maintain their anonymity with law
enforcement until they are ready and able to report the crime.
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| SEXUAL ASSAULT EVIDENCE COLLECTION KITS I

PRESERVATION AND STORAGE
Best practice regarding this evidence would include:

e Law enforcement retrieving the evidence kit as quickly as possible from the hospital.
Hospitals do not have secure refrigerators to hold this evidence. Therefore, the SANE or
healthcare provider must maintain possession of the kit for chain of custody purposes
until it can be given to law enforcement.

e Medical personnel transferring the kit and any other evidence (e.g., a urine sample on ice
separate from the kit box, clothing, etc.) to law enforcement using the chain of custody on
the kit box cover. The New Hampshire Sexual Assault Kit Tracking System should also
be used to reflect that a kit has been “sent” to law enforcement and identify that agency.

(See Appendix M)

e Law enforcement accepting custody, updating the tracking system, and properly securing
the evidence. Refrigerating the kit if it contains a blood sample and keeping urine on ice
or frozen. Winter weather temperatures do not constitute adequate evidence storage
conditions until transport to the Forensic Laboratory. Blood samples may freeze and
break if left in the trunk of a vehicle, destroying evidence and risking blood exposure to
personnel. Metabolites in urine may break down causing loss of evidence if not frozen.

e Law enforcement transferring the kit and all other evidence for analysis to the Forensic
Laboratory as soon as possible using the appropriate submittal forms. The Kit tracking
system should be updated to reflect that the kit has been “sent” to the Forensic
Laboratory and lab personnel should update the tracking system to reflect their receipt of
the Kit.

e Upon return of the kit and any other evidence from the Forensic Laboratory, law
enforcement properly securing the items at their agency and updating the tracking system
to reflect that the kit has been received back from the lab for retention per RSA 21-M:18.

o If the kit has been analyzed, it may be stored at room temperature.

o Ifthere is a blood sample or urine sample returned with the kit (they will be
separate items, not inside the kit), blood should be refrigerated and urine
frozen.

o The lab report should be reviewed and included in the case file.

THE ONLY EXCEPTION: KITS FOR OUT OF STATE JURISDICTION

e If the crime occurred outside of New Hampshire or the local law enforcement agency in
the jurisdiction where the crime occurred cannot pick up the kit, the SANE or healthcare
provider will give the kit to the New Hampshire State Police or other law enforcement
agency willing to do a temporary courtesy pickup/hold until proper transfer can be
completed. The agency in possession of the kit should update the kit tracking system to
reflect that the kit has been “received from hospital — pending transfer”. The agency of
jurisdiction should be noted.
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e The New Hampshire State Police Forensic Laboratory will not accept an evidence
collection kit for a sexual assault that occurred outside of New Hampshire.

e Law enforcement will notify the agency of jurisdiction to arrange transfer of the kit and
any associated evidence. If it is not possible for in-person transfer, overnight shipping
with tracking to maintain the chain of custody, is an option. Transfer is important so the
kit is held according to each state’s kit retention protocols and Sexual Assault Survivors’
Rights. Upon transfer to another state, the tracking system should be updated to reflect
that the kit was “sent out of state”.

KITS TRANSFERRED FROM OTHER JURISDICTIONS TO NEW
HAMPSHIRE

e Upon notification of a sexual assault kit from another state, the agency of jurisdiction
should arrange transfer of the kit and any associated evidence.

e Ifitis not possible for in-person transfer, to maintain the chain of custody, overnight
shipping with tracking to the agency of jurisdiction, is an option.

/ Delivery of ALL kits to the Forensic Laboratory will ensure compliance with New \
Hampshire’s Sexual Assault Survivors’ Rights under 21-M:18, I(b)(2) which states that a
sexual assault survivor has the right to “be informed of any result of a sexual assault
evidence collection kit ... if such disclosure would not impede or compromise an
ongoing investigation”. Victims trust that their kit will be delivered to the lab and those
with known victims will be analyzed after they go through the evidence collection
process. Offender DNA, if found during kit analysis, can be entered into the Combined
DNA Index System (CODIS) database possibly identifying repeat and serial offenders

\ statewide and nationwide. /

SEXUAL ASSAULT EVIDENCE COLLECTION KIT DOCUMENTATION

The officer taking custody of a kit, the associated paperwork, and any additional items of
evidence from a health care provider should complete a thorough report which includes follow
up actions such as temporary storage, lab submittal and transfer of information to detective. This
documentation is important no matter if the victim is known to law enforcement or wishes to
remain anonymous at the time evidence is collected, is deceased, or if the kit and evidence
belongs to another jurisdiction. All attempts to notify the correct jurisdiction of the need to
retrieve all items should be documented in supplemental reports, as necessary.

Sample 1 for another New Hampshire agency:
On xx/xx/20xx, this agency assisted the Police Department by responding to
Hospital to take custody of Sexual Assault Evidence Collection Kit bearing serial
# . This kit was collected by Dr./RN/SANE __ (name) . On
xx/xx/20xx, the kit and any associated paperwork from the hospital was transferred to
of the Police Department

62


https://www.gencourt.state.nh.us/rsa/html/I/21-M/21-M-18.htm

Sample 2 for another New Hampshire agency

On xx/xx/20xx, this agency assisted the Police Department by responding to the
Hospital to take custody of Sexual Assault Evidence Collection Kit bearing serial
# . This kit was collected by Dr./RN/SANE _(name) . On xx/xx/20xx,

after follow-up with the agency of jurisdiction, the kit was delivered to the NHSP Forensic
Laboratory along with an Evidence Submittal record bearing the information for the agency of
jurisdiction so it can be returned to the agency of jurisdiction after analysis

Sample for an Out-of-State Jurisdiction

On xx/xx/20xx, | responded to the Hospital to take custody of Sexual Assault
Evidence Collection Kit bearing serial # . This kit was collected by Dr./RN/SANE
__(name) . On the kit box, the jurisdiction is listed as (City, State). On xx/xx/20xx, |
contacted the Police Department and notified Officer that the kit
needed to be transferred to their agency. On xx/xx/20xx, the kit and any associated paperwork
from the hospital was transferred to of the Police Department.
Because the kit will not be submitted to the NHSP Forensic Laboratory, the New Hampshire
Sexual Assault Kit Tracking System has been updated to reflect that the kit has been
transferred out of New Hampshire for jurisdictional reasons.

When receiving Reports of Laboratory Examinations associated
with the testing of previously unsubmitted kits and kits not
analyzed previously but were returned to the Lab:

e Consult with the respective county attorney to make a
timely determination as to whether the investigation
should be reopened, or

e Determine if the victim must be notified. See, RSA 21-
M:18, 1(b)(2) (a sexual assault survivor has the right “to
be informed of any result of a sexual assault evidence
collection kit . . . if such disclosure would not impede an
ongoing investigation”).
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DESTRUCTION OR DISPOSAL

Under RSA 21-M:18, I(C) if the State intends to destroy or dispose of a sexual assault evidence
collection kit or its probative contents before the expiration date of the maximum applicable
statute of limitations, a sexual assault survivor has the right to, upon written request,

e Receive written notification from the prosecutor or appropriate state official with custody
of that evidence not later than 60 days before the date of intended destruction or disposal:
and

e Be granted further preservation of the kit or its probative contents.

It is recommended that the county attorney be consulted, or a court order obtained prior to kit
destruction. If a kit is set for destruction, the kit tracking system should be updated with the
status “Set for Destruction in accordance with RSA 21-M:18.” Please note that if a victim
checks the kit tracking system’s victim portal after the kit has been “set for destruction,” they
will receive a response to contact the appropriate law enforcement agency regarding the final
disposition of the kit.
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| THE STATE POLICE FORENSIC LABORATORY I

The New Hampshire State Police Forensic Laboratory is a nationally accredited multi-
disciplinary crime laboratory that provides its scientific services to all New Hampshire law
enforcement agencies free of charge. The laboratory is comprised of several scientific units each
staffed by forensic scientists having specialized education, training, and experience in a
particular type of evidence examination or analysis.

The Forensic Biology Unit develops DNA profiles
for comparison with known individuals such as,
suspects and victims, and/or entry into the Combined

Evidence from the investigation\

of sexual assaults comprise the

DNA Index System (CODIS), if applicable. These iriglolityy e ceies st i
DNA profiles are derived from evidentiary samples the Forensic Biology Unit. Sexual
which are contained in the sexual assault evidence Assault Evidence Collection Kits
collection kit. These samples typically consist of are the most frequently

body cavity swabbings and samples of suspected submitted type of evidence in a
biological materials collected from external areas of sexual assault investigation.

the patient’s body. Information recorded by medical
personnel on the Sexual Assault Medical/Forensic
Report forms is referred to by laboratory staff when
testing sexual assault Kits. It is important for the
healthcare provider to fill out these forms as
completely and accurately as possible.

] . ] return to the submitting agency.
Hair specimens which may be collected as part of k j
the healthcare provided or may be present in other

evidence at the scene of the assault are evaluated

when requested for their suitability for DNA testing. These hairs are microscopically examined
and sampled for DNA analysis if the root contains follicular tissue that could develop a DNA
profile. Most hairs recovered as evidence are not suitable for nuclear DNA analysis. In that
situation, the lab can discuss with the investigating agency further testing at another laboratory
that specializes in other methods for DNA analysis in hair, such as mitochondrial DNA analysis
or rootless hair DNA extraction. A known DNA sample from the suspect(s) will be required for
mitochondrial testing. Fees for evidence analysis performed by an outside laboratory are
typically borne by the investigating agency or the prosecutor’s office.

The New Hampshire Sexual
Assault Kit Tracking System will
be utilized by the laboratory to
document kit submission to the
laboratory and subsequent

Should the sexual assault kit not bear any probative DNA profiles, other evidence collected in
relation to the assault may be submitted to the laboratory for examination. Physical examination
of these items may provide hairs or possible biological materials (e.g., blood, semen, and saliva)
which may then be tested for DNA. Garments are also examined for any noteworthy damage
which could have been caused by violence or weapons.

DNA results are reported to law enforcement agencies and DNA profiles that are eligible for
entry into CODIS are uploaded for comparison to other forensic samples and lawfully collected
offender or arrestee samples at the national and/or state level.

If there is a suspicion that drugs and/or alcohol were used to facilitate the sexual assault and a
blood or urine sample was collected as part of the sexual assault examination, the samples are

65



sent to an external laboratory for testing using a date rape drug panel. No cost is incurred by the
investigating agency for this testing.

The Forensic Biology Unit also performs DNA analysis for lawfully owed offender samples.
Individuals who are convicted of a felony offense, or of a misdemeanor which would require the
offender to be on the sex offender registry, are required to provide a DNA sample to the State of
New Hampshire for entry into CODIS. Samples are collected in accordance to New
Hampshire’s DNA Testing of Criminal Offenders law, RSA 651-C, and submitted to the
laboratory for analysis and entry into CODIS.

The CODIS database is managed by the FBI and provides a mechanism to search DNA profiles
at the state and national levels. The database allows for searches between recognized perpetrator
DNA profiles derived from evidentiary materials and DNA profiles from qualifying offenders.
Matches identified during the database search are evaluated by forensic lab staff, and in the event
a match is confirmed, communicated to the investigating agencies. CODIS matches are intended
to provide investigative leads, whether they provide the name of a potential suspect or link two
criminal cases together by virtue of a common DNA profile found at each scene.
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| VICTIM ADVOCACY RESPONSE I

Sexual assault victims have a right under the New Hampshire Crime Victims Bill of Rights
(RSA 21-M:8-k and RSA 21-M:18) to be treated with dignity and respect throughout the
criminal justice process.

Both community-based crisis center advocates and system-based victims’ assistance providers
ensure that victims receive the services, support, and information they need. Both provide
support for victims, but there are significant differences in services and confidentiality, as
outlined below.

One important role of both types of providers is to ensure that all victims are given information
on the New Hampshire Victims’ Compensation Program. If a victim reports a sexual assault
that happened in state (or outside the U.S.) to a New Hampshire medical facility, the Victims’
Compensation Program may assist with some or all the medical bills.

If the victim is examined within 10 days of the assault by a licensed medical provider, the
Victims’ Compensation Program can be directly billed for all hospital expenses, including for
physical injuries that happened during the assault.

If the victim is examined more than 10 days after the assault, billing is dependent on whether
the patient has insurance or not.

e If insurance is available, it must be used for any exam, labs, and medication as well as all
treatment for all other physical injuries that happened during the sexual assault AND the
victim must either present for a medical exam OR report the crime to law enforcement.

e If insurance is not available, the victim must either present for a medical exam OR report
the crime to law enforcement. The victim must ask the hospital for a self-pay discount or
charitable funds to pay the bill.

The victim may need assistance with further medical or mental health treatment, lost wages,
mileage, and security, but must apply to the Victims' Compensation Program for those benefits.
See Appendix N for detailed information.

Another role of community crisis center advocates and system-based victims’ assistance
providers is to offer victims information about the Victim Information and Notification
Everyday (VINE) Program. This system provides victims of crime, their support network, and
other community members access to the custody status of an offender (held, released,
transferred, or escaped). Individuals may sign up for notifications or go to the VINE portal at
any time. It is completely free, confidential and features multiple language options. See
Appendix O for program access information.

THE ROLE OF THE COMMUNITY CRISIS CENTER ADVOCATE

There are 12 crisis center programs (Appendix A) throughout the state that provide services and
support to victims of sexual assault, domestic violence, stalking, sexual harassment and human
trafficking. Their services are free and are available to everyone regardless of age, race, religion,
sexual orientation, physical ability, or financial status. Services provided include:
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e 24-hour crisis line

e Access to emergency shelter

e Legal advocacy in civil and criminal courts

e Hospital and court accompaniment

e Information about resources and referrals for services

e Safety planning with survivors and non-offending family members

Immediate involvement of crisis center advocates is recognized as a crucial service for both the
victim and the community. The role of the crisis center advocate is to provide emotional support
and information, to listen, believe, and work to empower the victim
( \ while honoring the choices they make. Crisis center advocates are
trained on what a victim can expect during a sexual assault medical
examination, the investigative process, and the response by
institutions of higher education when appropriate.

Sexual assault

victims seeking

support from a
crisis center

advocate have When victims feel supported, believed, and safe, they are better
privileged able to work with law enforcement and medical staff. Best practice
communication calls for crisis center advocates to be available to accompany victims
under RSA 173-C. through both the healthcare and criminal justice systems if the victim

wishes. Crisis center advocates are not a part of the criminal justice
system. It is not the advocate’s goal to find out the details of what
happened to the victim, rather discussions between the victim and
the advocate focus on the victim’s feelings and emotional needs.
The role of the crisis center advocate is to be present and provide
support to the victim through the investigation/interview process.

This statute
prohibits advocates
from disclosing any
information shared

by the victim
without a waiver,
release, or court Involvement of crisis center advocates with victims as early as
possible provides the victim with a link to an agency that can
\__ 7 J provide conti t long after the medical d criminal
provide continuous support long after the medical exam and crimina
justice system processes have concluded. Crisis centers support
victims in the months and years after the assault, in hopes of connecting them with additional
resources and aiding victims in their healing. Crisis center advocates are also core members of a
Sexual Assault Resource Team (SART) as they bring victim/survivors’ needs and concerns to
the overall collaborative response to adult sexual assault cases.

THE ROLE OF SYSTEM-BASED VICTIMS’ ASSISTANCE PROVIDERS

System based victims’ assistance providers may also be referred to as Victim/Witness
Coordinators or Victim/Witness Advocates depending on their county or law enforcement
agency. For the purposes of this protocol, they will be referred to as victims’ assistance
providers (Appendix D). Their role is to inform victims of their rights and provide information,
service-referrals, and support to victims of crime.

The goal of these programs is to reduce the impact of the criminal justice system on the lives of
victims and witnesses. The victims’ assistance providers are vital to prosecution and law
enforcement agencies as they bridge the gap between the criminal justice process and the victim.
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Victims’ assistance providers are part of the United States Attorney’s Office, District of New
Hampshire, the Attorney General’s Office, every County Attorney’s Office as well as many local
law enforcement agencies and city solicitor’s offices. Victims’ assistance providers have a

detailed understanding of each stage of the criminal justice
process from a victim’s initial report to law enforcement
through sentencing and post-conviction action. They also
have a working knowledge of court rules and victim rights to
explain the status of a criminal case at any stage.

According to the Professional Guidelines for New
Hampshire Systems Based Victims' Assistance Providers, all
victims’ assistance providers, whether paid or volunteer,
should act with integrity, treat all victims of crime with
dignity and compassion, and adhere to the principles of RSA
21-M:8-k.8

It can also be found at: https://www.doj.nh.gov.

Unlike crisis center advocates, communications between
victims’ assistance providers and victims are NOT
confidential under the law.

Victims’ assistance providers, and all professionals in the

-

~

RSA 516:7-a mandates that if a
victim/witness advocate is
called as a witness, it is up to
the defense “to show cause
why such victim/witness
advocate’s testimony is
necessary. In no case shall a
victim/witness advocate be
sequestered” unless the court
finds and orders that based on
the facts of the case, the
failure to sequester would
violate a defendant’s rights.

criminal justice system, are responsible for upholding the New Hampshire Crime Victim’s Bill of
Rights (RSA 21-M:8-k) for victims of a felony level crime, misdemeanor sexual offense,
domestic violence, or violation of a protective order committed by an adult offender (when
offender is a juvenile, see RSA 169-B:35-a, Il). These rights include:

e To be treated with fairness and respect.
e To be informed as to the status of the case.

e To be free from intimidation and to be reasonably protected from the accused throughout

the criminal justice process.

e To have confidentiality of your address, place of employment, and other personal

information maintained.

e To be notified of any change of custody of the accused.

e To speak with the prosecutor.

e To be informed about the criminal justice process and how it progresses.

e To be able to attend all court proceedings on the same basis as the accused.

e To be notified if your presence in court is not required.

e To have your employer notified if your attendance in court is required (if requested).

e To provide a victim impact statement at any sentencing hearing regarding your case.

38 https://www.doj.nh.gov
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e To the prompt return of property when it is no longer needed as evidence.

e To receive restitution, as granted under applicable state law for losses related to the
crime.

For a full list of a victim’s rights in New Hampshire, refer to the Law section, page 9 or go to:
New Hampshire Victim Bill of Rights

RSA 21-M:18 states that Sexual Assault Survivors have a right to:

e Not be prevented from, or charged for, receiving a medical examination.

e Have a sexual assault evidence collection Kit or its probative contents preserved, without
charge, for the duration of the maximum applicable statute of limitations or 20 years,
whichever is shorter.

e Be informed of any result of a sexual assault evidence collection kit, including a DNA
profile match, toxicology report, or other information collected as part of a medical
forensic examination, if such disclosure would not impede or compromise an ongoing
investigation.

e Beinformed in writing of policies governing the collection and preservation of a sexual
assault evidence collection Kit.

e The right, if the state intends to destroy or dispose of a sexual assault evidence collection
kit or its probative contents before the expiration date of the maximum applicable statute
of limitations to:

o Upon written request, receive written notification from the prosecutor or
appropriate state official with custody (law enforcement), not later than 60 days
before the date of the intended destruction or disposal: and

o Upon written request, be granted further preservation of the kit or its probative
contents.

e The right to be informed of the rights under this section.

COLLABORATING WITH OTHER DISCIPLINES

Victims’ assistance providers serve as one of many victim-centered members of a Sexual
Assault Resource Team (SART). They can help to ensure that victims are informed and
educated on the criminal justice process and the roles of other agencies a victim might encounter.
Victims’ assistance providers can work together with crisis center advocates to coordinate
services.

Other members of the SART can call upon victims’ assistance providers if they are working
with an adult victim who is contemplating making a report but has questions about the process or
the criminal justice system in general. A victim who better understands the process may engage
with the investigation and prosecution more readily, provide greater detail and express less
frustration with the system.

Victims’ assistance providers can educate and update mental health providers, community
advocates or other professionals working with the victim to ensure each discipline is providing a
consistent message to the victim as to the status of the criminal case.
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Victims’ assistance providers collaborate with probation and parole officers to provide victim
contact information to set up defendant restitution payments. Providers will often alert the
probation officer of victim concerns of non-payment. Victims’ assistance providers also notify
Department of Corrections victim services of the contact information for any victim who
requests to be kept informed of inmate status, any changes, as well as parole hearings.

VICTIMS’ COMPENSATION PROGRAM

Victims of violent crime may suffer financial stress as devastating as their physical injuries and
emotional trauma. Recovering from violence or abuse is difficult enough without having to
worry about how to pay for the cost of medical care or counseling.

The New Hampshire Victims’ Compensation Program can provide substantial financial
assistance to crime victims and their families; and, while no amount of money can erase the
trauma and grief victims suffer, this aid can be crucial in the aftermath of crime. By paying for
care that helps restore victims' physical and mental health, and by replacing lost income for
victims who cannot work, the compensation program is assisting victims and their families in
direct ways.

Victims’ Compensation can pay for a wide variety of expenses and losses related to criminal
injury, sexual assault, or homicide. This program assists with medical care, mental health
treatment, funerals, lost wages, security systems, travel costs to receive treatment, moving
expenses, reimbursement for clothing or bedding held as evidence by police in a sexual assault
and removal of identifying tattoos or markings of human trafficking.

To be eligible for crime-related compensation, the victim or the parent/legal guardian must

(@) report the crime promptly to law enforcement and cooperate with police and
prosecutors; or present good cause for not reporting/cooperating

(b) submit a timely victim compensation application;

(c) have a cost or loss not covered by insurance or another government benefit program;
and

(d) not have committed a criminal act or some substantially wrongful act that caused or
contributed to the crime.

Apprehension or conviction of the offender is not required.

It is important to note that hospitals and healthcare providers may not bill a victim or their
family for a forensic sexual assault examination. The cost for this type of exam should be
directly billed to the Victims’ Compensation Program IF the victim does not have insurance or
opts not to use their insurance. Expenses covered for the forensic sexual assault examination
include cost for the exam and treatment, labs, medications, follow-up examinations and any other
crime-related injury that occurred during the sexual assault (for the first 24-hours of
hospitalization.) Also, if a victim sought medical treatment within 10 days of the sexual assault
and agreed to the forensic evidence collection, but does not want to report to police, they are still
eligible to apply for compensation. See Appendix N.

Collaboration between law enforcement and the Victims’ Compensation Program is essential to
the success of this program. To assist victims with crime-related expenses, law enforcement
reports pertaining to the crime must be provided to the New Hampshire Victims’ Compensation
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Program. The reports are necessary to determine that the victim is eligible for compensation
pursuant to the laws that govern this program. Delays in receiving the reports may affect a
victim’s eligibility. Additionally, failure to submit the law enforcement reports when requested
could result in the program’s inability to process a victim’s claim for crime-related assistance.
All information received, obtained, or maintained by the program in connection with any
claim for victims’ compensation shall be maintained as confidential material, and shall not
be released or disclosed to any person or entity whatsoever, except as authorized by the
claimant or as otherwise provided by law. Police reports are not shared with the victim or
offender and are not subject to the Right-to-Know laws.

Telling victims about compensation is the responsibility of every individual who works in
victim services and law enforcement. The New Hampshire Victims” Compensation Program
depends largely on law enforcement professionals who work with victims to spread the message
that financial assistance is available. We encourage everyone with a role in helping victims to get
more details about the program by contacting:

4 - Y\  NH Victims’ Compensation Program
Victims can now apply i
) e WVietie Attorney General’s Office
Compensation 1 Granite Place South

Program online at: Concord, NH 03301

1-800-300-4500 (in NH only)
\_ J Or (603) 271-1284
E-mail: victimcomp@doj.nh.gov

https://ccvcnh.org/

For more information go to:
https://www.doj.nh.gov
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MEDICAL RESPONSE I

The sexual assault evidence
collection kit provided by the
Attorney General’s Office to

hospitals is to be used for
victims ONLY.

Please refer to the Suspect
Evidence Collection section of the
Sexual Assault: An Acute Care
Protocol for Medical/Forensic
Evaluation (2018) for guidance, if
appropriate.

SEXUAL ASSAULT EVIDENCE
COLLECTION PROTOCOL AND KIT

It is the State of New Hampshire’s goal to provide
consistent statewide care that respects the emotional and
physical needs of the sexual assault victim, while
collecting the best possible forensic evidence to promote
the effective prosecution of the offender. Recognizing the
dual importance of sensitivity to the health and
evidentiary needs of the victim, the New Hampshire
Attorney General’s Office created a comprehensive
protocol Sexual Assault: An Acute Care Protocol for
Medical/Forensic Evaluation and a standardized evidence
collection kit which according to RSA 21-M:8-d, is to be
used “by all physicians or hospitals in this state when

providing physical examinations of victims of alleged sexual offenses”. The protocol allows use
of the kit if an adult victim seeks medical care within 5 days of the reported assault.

The State is responsible for the payment of medical/forensic examinations and one follow-up
visit when there is no insurance. No victim shall be billed for the cost of the medical/forensic
examination (RSA 21-M:8-c). Under RSA 21-M:18, a sexual assault survivor has the right not
to be prevented from, or charged for, receiving a medical examination.

THE SEXUAL ASSAULT NURSE EXAMINER (SANE) PROGRAM

A SANE is a registered or advanced practice nurse who has received specialized education to
provide comprehensive medical care to sexual assault victims. They demonstrate competency in
conducting a medical/forensic sexual assault examination and may be called as an expert witness

in cases that go to trial.

The goal is to ensure a trauma-informed and evidence-based response to the individualized
medical/forensic needs of the victim. It is best practice to have all sexual assault
medical/forensic examinations in New Hampshire be performed by a SANE or physicians and
other advanced practice professionals who have gone through the SANE training.

BEST PRACTICES FOR HEALTHCARE PROVIDERS

e Immediately call the local crisis center for an advocate to respond to provide in-person
support to the victim, if law enforcement has not already called

e Prioritize patient well-being

e Escort the patient to a private examination room as soon as possible

e Provide a patient-centered trauma-informed medical response

e Ensure the patient understands the medical forensic exam process before obtaining

written consent
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e Explain reporting options — including the option to complete an anonymous examination
Anonymous Reporting Option, page 59).

e Conduct the medical forensic
examination uninterrupted and in a MYTH: You should have fought back.

private room

FACT: Trauma triggers physical

e Assess the patient’s understanding and reactions that are not always
needs throughout the medical forensic controllable. Many sexual assault
examination survivors experience tonic immobility,
e Identify, collect, and preserve evidence in which is when the brain’s defense
a timely manner mechanism is to tell the body to

freeze. It is not always possible to
“fight back”, especially in situations
when the assailant is bigger, stronger,

e Refer the patient for further medical care \orholds power (physical or mental)./

e Provide continuity of care from the
beginning of the exam to discharge

or follow up based on the patient’s
request or medical findings

e Provide prophylactic treatment according to the most current Centers for Disease Control
(CDC) guidelines including emergency contraception

e Maintain confidentiality of records, photographs, and communications

Treatment following sexual assault is considered a medical emergency. Victims are treated in
a hospital emergency room. If the sexual assault occurred within 5 days of the examination, a
Sexual Assault Evidence Collection Kit is to be used with victim consent.

The only time a law enforcement representative, male or female, should be present during the
examination, is when the victim is in custody. In that circumstance, care should be taken to
maintain the privacy and dignity of the patient while ensuring the safety of the medical
personnel.

COMMUNITY BASED ADVOCACY

Determine if an advocate from the local crisis center has been called. If not, the hospital
or healthcare provider SHALL IMMEDIATELY call an advocate from the local crisis
center to come to the hospital once a sexual assault disclosure has been made. The
healthcare provider should explain to the victim that the crisis center advocates provide free,
confidential crisis intervention and on-going emotional support, both to the victim and the
victim’s family. Upon crisis center advocate arrival, the victim should be given the option of
meeting privately with that advocate. If the victim declines, the healthcare provider should give
the victim the contact information for the local crisis center. Having the advocate already present
at the hospital will allow the victim to more readily access the support offered by the local crisis
center if they choose. Confidential patient record information should not be shared with the
crisis center advocate unless it is done by the patient, thus avoiding any medical records
confidentiality issues.
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PRIORITIZING PATIENT WELL-BEING

The victim should ALWAYS be referred for medical assessment and care. The physical and
psychological well-being of the sexual assault patient should always be given priority over
evidentiary needs. In some cases, the investigation may have to be delayed for immediate
medical treatment (e.g., if strangulation or a loss of consciousness occurred during the assault, or
the victim complains of active bleeding, is pregnant or has abdominal pain). The
medical/forensic examination of the victim may assist with the investigation and prosecution of
the case, but it is foremost intended to assist the victim with their recovery. The victim may need
prophylaxis to prevent pregnancy and sexually transmitted infections, including HIV.

EMERGENCY MEDICAL TREATMENT AND ACTIVE LABOR ACT
(EMTALA)

Unfortunately, there is sometimes the misperception that if a hospital emergency department
does not have Sexual Assault Nurse Examiner services, they are unable to provide a sexual
assault medical forensic examination for a victim. All hospital emergency departments should
be prepared to evaluate the patient who has experienced sexual assault to ensure all emergency
medical conditions that have occurred or may occur are addressed. This is an obligation under
the Emergency Medical Treatment and Active Labor Act (EMTALA), passed by the U.S.
Congress in 1986 as part of the Consolidated Omnibus Budget Reconciliation Act (COBRA).

The law’s initial intent was to ensure patient access to emergency medical care and to prevent
the practice of patient dumping, in which uninsured patients were transferred, solely for financial
reasons, from private to public hospitals without consideration of their medical condition or
stability for the transfer.3® EMTALA states: In the case of a hospital that has a hospital
emergency department, if any individual . . . comes to the emergency department and a request is
made . . . for examination or treatment for a medical condition, the hospital must provide an
appropriate medical screening examination within the capability of the hospital’s emergency
department, including ancillary services routinely available to the emergency department to
determine if an emergency medical condition exists.*

An emergency medical condition is defined as:

... (A) medical condition manifesting itself by acute symptoms of sufficient severity (including
severe pain) such that the absence of immediate medical attention could reasonably be expected
to result in—(i) placing the health of the individual...in serious jeopardy, serious impairment to
bodily functions, or serious dysfunction of any bodily organ or part....**

39 Zibulewsky, J. (2001) The Emergency Medical Treatment and Active Labor Act (EMTALA): what it is and what
it means for physicians. BUMC PROCEEDINGS 2001;14:339-346.

40 Examination and treatment for emergency medical conditions and women in labor. 42 USC 1395dd (1986).
Auvailable at http://www.medlaw.com/ statute.htm (accessed July 2001).

4142 U.S.C.A. §1395dd(e)(1).
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STRANGULATION

Strangulation, resulting from external pressure or blunt force trauma to the neck, is a type of
asphyxia characterized by closure of the blood vessels or air passages.*? Studies indicate that
women who experience intimate partner sexual violence often experience strangulation as a co-
occurring issue.** Under New Hampshire RSA 631:2 strangulation is a felony. It defines
strangulation as “the application of pressure to another person's throat or neck, or the blocking of
the person's nose or mouth that causes the person to experience impeded breathing or blood
circulation or a change in voice.”

Patients may present with potentially lethal conditions such as fractured trachea, carotid artery
aneurysm or cerebral artery infarct*, like patients who have experienced blunt force trauma to
the neck from accidental means.*®

Because the clinical picture can vary dramatically, from a patient without visible injury to one
with significant visible injury, and because the patient may not mention the strangulation
component of their assault, asking about strangulation directly is an important aspect of
clinical care.*

See the New Hampshire Attorney General’s Sexual Assault: An Acute Care Protocol for
Medical/Forensic Evaluation for a strangulation assessment tool, as well as recommendations for
discharge.

PATIENT CONSENT

It is standard hospital practice to obtain a patient's written consent before conducting a medical
examination or administering any treatment. However, informed consent is a continuing process
that involves more than obtaining a signature on a form. Therefore, all procedures should be
explained in detail so the patient can understand what the healthcare provider is doing and why.
Explanation of the examination and treatment process are solely the responsibility of the
examiner.

If at any time, a patient expresses resistance or non-cooperation, the examiner should
immediately discontinue that portion of the process, discuss any concerns, or questions the
patient may have regarding that procedure and decide about whether they can continue or not.
The patient has the right to refuse one or more tests, any part of evidence collection or to answer
any question, without the refusal negatively impacting the remainder of the exam.

See the New Hampshire Attorney General’s Sexual Assault: An Acute Care Protocol for
Medical/Forensic Evaluation for suggested guidelines for collection of evidence from patients
who are unable to consent.

42 Iserson KV. Strangulation: Review of ligature, manual and postural neck compression injuries. Ann Emerg Med.
1984; 13(3): 179-185.

43 Shields et al, 2010.

4K night, 1996.

*SMcKevin EC, Kirkpatrick AW, Vertesi L, Granger R, Simons RK. Blunt vascular neck injuries: diagnosis and
outcomes of extracranial vessel injury. J Trauma Inj Infect Crit Care. 2002;53(3):472-476.

4Clements PT, Pierce-Weeks J, Holt KE, Giardino AP, Seedat S, Mortiere CM. Violence Against Women:
Contemporary Examination of Intimate Partner Violence (2015) STM Learning St. Louis, MO
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TIMELINESS OF EVIDENCE COLLECTION

A medical assessment should be performed in all cases of sexual assault, regardless of the
length of time that may have elapsed between the time of the assault and the examination. Some
patients may ignore symptoms that would ordinarily indicate serious trauma, both physical and
psychological. There may also be areas of tenderness which will later develop into bruises, but
which are not apparent at the time of initial examination.

If the assault took place more than 5 days before the medical/forensic examination, it is
generally not necessary to use a Sexual Assault Evidence Collection Kit, but evidence may still
be gathered by documenting findings made during the medical/forensic history and examination,
as well as taking photographs.

All medical and evidentiary specimens collected during the sexual assault examination must be
kept separate, both in terms of collection and processing. Those required only for medical
purposes should be kept and processed at the examining hospital, and those required strictly for
forensic analysis should be transferred to law enforcement for transport to the New Hampshire
State Police Forensic Laboratory for analysis.

The New Hampshire Sexual Assault Kit Tracking System should be used to track all
kits.

1. The bottom portion of the label on the box should be given to the patient with
kit forms.

2. Using a smart device camera, scan the QR code found on the upper left corner
of the kit box and follow the directions. If a smart device is not available, go to
doj.nh.gov/kit-tracking and enter the 8-digit kit tracking code. Follow the
instructions.

3. The first kit status used by hospitals would be “Sent to law enforcement”.

4. “Submit” your tracking entry and ensure a successful confirmation prompt is
received.

5. ALL kits, including anonymous kits, are to be tracked to ensure transfer to the
forensic laboratory.

Refer to Appendix M for additional guidance.

Reminder, unless the victim is in custody, there is no time when it is appropriate for a law
enforcement officer to be present during the physical examination and evidence collection.

CONFIDENTIALITY OF MEDICAL INFORMATION

Findings from the medical/forensic examination should be documented as completely as
possible on the forms provided in the evidence collection kit, which will become part of the
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patient’s medical record. In addition, photographs taken in the context of the
medical/forensic examination become part of the medical record. Photographs should not be
taken in place of diagrams or written descriptions and should be taken by the examiner.
Examiners should adhere to their institution’s photography policy for proper disposition of
photographs. Photographs should not be placed in the evidence kit. The existence of
photographs should be noted on the Medical/Forensic Examination Form. Evidence collection
items should not be released from a hospital without the written authorization and consent of the
informed adult patient, or an authorized third party acting on the patient's behalf, if the patient is
unable to understand or execute the release. An "Authorization and Disclosure Form” (Step 1)
contained in the kit should be completed, making certain that all items being transferred are
checked off. In addition to obtaining the signature of the patient or authorized third party on this
form, the top of the kit box has a designated chain of custody area for signatures from the
examiner turning over the evidence to law enforcement, as well as from the law enforcement
representative picking up the evidence and transporting it to the New Hampshire State Police
Forensic Laboratory.

Health Insurance Portability and Accountability Act (HIPAA)

In the most general sense, HIPAA prohibits the use and disclosure of protected health
information unless expressly permitted or required by the regulation. The regulation requires
disclosure to:

e The individual who is the subject of the information; and
e Health and Human Services for enforcement purposes.

HIPAA regulations do not preempt the health care providers’ obligation to report that
which must be reported under New Hampshire law (RSA 631:6 or RSA 161-F:51,11). See
Mandatory Reporting, page 12.

BODY WORN CAMERA (BWC) CONSIDERATIONS IN THE MEDICAL
SETTING

Many law enforcement agencies in New Hampshire have instituted the use of body worn
cameras by their officers. When working with officers who respond to medical facilities while
wearing BWCs, consideration of the following is recommended:

e Healthcare facilities have conversations with local law enforcement agencies to
determine appropriate policies for BWC use at the facility. Established policies should
be clear for both officers and hospital staff.

e When an officer is responding to a healthcare facility, the BWC should be turned off due
to patient privacy rights,*’unless the officer is responding to a 911 call at that facility.

e If an officer does not deactivate their BWC in the healthcare setting, efforts need to be
made so that incidental communications with other people present at the facility are not
captured to protect their privacy, and a verbal announcement made to inform those
individuals, including the victim, of the camera’s activation.

47 Pub.L., 104-191.
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If an officer with a BWC transports an individual who is in custody/under arrest and is
requesting a sexual assault medical/forensic exam to a healthcare facility, the officer
should be present in the exam room for security purposes only. The BWC should be
deactivated for patient privacy since the criminal activity is not ongoing.

If an officer’s presence in the exam room is required for security, the BWC should not be
activated during a medical forensic examination and evidence collection as the camera
should not be used to gather investigative information while a healthcare professional is
providing comprehensive medical care and treatment.
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| PROSECUTION RESPONSE I

The primary role of prosecution is to see that justice is accomplished. In cases of sexual
assault, this means protecting the safety and rights of the victim and community by holding the
offender accountable. To accomplish this goal, prosecutors must work in a coordinated and
collaborative fashion with the victim, law enforcement, advocates, medical professionals, and
crime labs. Prosecutors are responsible for assessing reports of sexual assault to determine if
enough evidence exists or could be obtained to file criminal charges.
Sources of evidence include, but are not limited to:

( The need for

prosecutors to e law enforcement observations,

support victims’ e photos/videos of the victim’s injuries,
rights cannot be

overstated. This e the defendant and the scene,

responsibility should e EMS observations,
not be .
SANE documentation,
overshadowed by *
competing demands e victim/witness/suspect interviews,
\a”d r eSPO”S"b"”'t"es-j e physical and electronic evidence, and

e expert testimony, when appropriate.
Prosecutors must also consider the ethical issues of whether to file criminal charges or not.

The goal of a victim-centered and offender-focused response is to decrease re-victimization by
ensuring the victim is treated with compassion and respect. The myths and misinformation
surrounding the crime of sexual assault, along with the tendency of the defense and jurors to
focus on victims’ actions, present unique challenges in the successful prosecution of this crime.
Prosecutors are uniquely positioned to educate the community, jury by jury, about sexual assault
dynamics and the tactics offenders use (See Appendix O).

BEST PRACTICES FOR PROSECUTION
VERTICAL PROSECUTION

Vertical prosecution is recommended in all sexual assault cases. Vertical prosecution means
the same prosecutor, who has specialized training and/or experience in sexual assault cases, is
assigned to the case from beginning to end. With vertical prosecution, victims can work with the
same prosecutor, system-based victims’ assistance provider and investigator from the time
potential charges are first reviewed through the sentencing of the offender.

MEETING WITH THE VICTIM

Just as prosecutors have an obligation to seek justice regarding a defendant, they also have
obligations to the victim, including those outlined in the Victims’ Bill of Rights (RSA 21-M:8-
K). It is important to note that in cases where the offender is under the age of 18, the victim’s
rights are governed by Chapter 169-B:35-a.
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Meeting with the victim gives prosecutors increased insight not available through written
reports. Meeting with the victim is also part of being victim-centered; it demonstrates to the
victim that their case is being taken seriously and provides an opportunity to build trust between
the victim and the prosecutor. Whenever possible, a victims’ assistance provider should be
present to support the victim and their family.

While it is true that the victim is not the prosecutor’s client, it is the victim that has suffered
some type of harm — emotional, financial, and/or physical — and this should be recognized and
considered in the interactions prosecutors have with victims. Victims should be treated with
respect, kindness and understanding. They should be spoken to honestly and appropriately,
considering the often-emotional position a victim is coming from. Never tell a victim what they
want to hear simply because it is easy. Always tell a victim the truth, in a manner that is fitting
for the specific situation.

Meeting with the victim also provides an opportunity to review the case from the victim’s
perspective, explain the process, uncover details that may have been overlooked in the initial
investigation, and determine what outcome the victim is seeking. If the prosecutor plans on
discussing the facts of the case, it is recommended that the investigating officer or another law
enforcement representative be present to document any new information provided by the victim
in a report. Failure to have an officer present could result in the prosecutor becoming a witness at
trial.

(The Americans with Disabilities Act (ADA) is a Federal civil rights law. It gives Federal civil
rights protections to individuals with disabilities like those provided to individuals based on
race, color, sex, national origin, age, and religion. It guarantees equal opportunity for
individuals with disabilities in state and local government services, public accommodations,
employment, transportation, and telecommunications. Title Il of the ADA prohibits
discrimination against people with disabilities. Necessary accommodations should be made

in advance of victim meetings to ensure it is as productive as possible. J

Creating a safe environment for the victim is essential to obtaining a full picture of the case. To
do this, a prosecutor may establish rapport by:

e Conducting the meeting in a place where the victim feels safe and can speak freely
e Allowing adequate time for the meeting

e Answering the victim’s questions as fully and accurately as possible

e Adopting a non-judgmental, “seeking to understand” perspective

e Explaining the legal process associated with the prosecution of a sexual assault and the
prosecutor’s discovery obligations including:

e the accumulation of relevant materials

o the disclosure and admissibility of sensitive or potentially privileged information
concerning the victim (e.g., medical records, photographs, BWC footage)
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Reminding the victim that what they share with family,
friends and victims’ assistance providers is not privileged
information and is subject to subpoena; explaining the right of
privilege held by crisis center advocates and encouraging the
victim to use those advocates for emotional support

Reviewing the victim’s rights and explaining the victim’s role
throughout the prosecution process

Inquiring about any threats defendants have made toward
victims, including through social media, and respecting and
supporting the victim’s efforts to maintain their safety

Ensuring that all sexual assault survivors’ rights are adhered

Victim-centered,
offender-focused
responses to the
prosecution of sexual
assault crimes are
based on the need to
protect the victim’s
safety, privacy and
well-being while
holding offenders
accountable.

to under RSA 21-M:18 (See Law section, page 5)

e Familiarizing oneself with state and federal statutes related to campus sexual misconduct
(RSA 188-H, Title IX, and the Clery Act) when a student is the victim and your local
campus’s process for response. (See Campus Sexual Assault section, page 91)

VICTIMS’ CONCERNS ABOUT PARTICIPATING IN PROSECUTION

A victim-centered approach also means that prosecutors should recognize and support victims
who face challenges and are hesitant to participate in moving the case forward. Such challenges
may include:

e Lengthy timeframes associated with the investigation and prosecution of the case
e Feeling uninformed about, and uninvolved in, the decision making or prosecution process

e Not initially realizing the toll that a criminal investigation and trial can take on them
mentally, emotionally, financially, and physically

e Concerns about private information (i.e.: substance use or mental health history) that may
come out at trial

e Fear of retaliation by the offender, either directly or through third parties

e Pressure from family, friends, and the community not to participate in prosecuting the
defendant

e Fear of media coverage and public scrutiny

It is important for the prosecutor to understand the reasoning behind a victim’s hesitancy to
participate in a prosecution. In some instances, the victim’s concerns may be addressed through
discussion with the prosecutor, services from and made available through the victims’ assistance
provider, and/or referral to the local crisis center. However, when victims are unable to or
choose not to participate in a prosecution, they should be treated with the same dignity and
respect as victims who are able to fully participate in the prosecution of their case.

COLLABORATION WITH LAW ENFORCEMENT

Prosecutors should review the investigative file early in the process to identify incomplete
information or gaps in the evidence. Working closely with law enforcement ensures the
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collection of important evidence. The sooner this process begins, the more likely that evidence
will be preserved and/or obtained, and thorough documentation completed and added to the case
file.

For those cases that have sexual assault evidence collection kits, monthly kit tracking reports
are sent to each County Attorney’s Office and can help identify:

e agencies in each county that have received new sexual assault evidence Kits
e the number of kits in each county that are at the Lab and how long they have been there
e Kkits that should have associated lab reports available as analysis was recently completed

CASES WITH BODY WORN CAMERAS

Reviewing cases that include recordings from law enforcement body worn cameras (BWCs)
requires a significant amount of additional work. Each recording must be carefully reviewed and
potentially redacted to eliminate certain personal identifying information of victims and
witnesses. If multiple first responders are present at a scene, the recording of each first
responder must be reviewed, potentially redacted, and provided in discovery. The original, un-
redacted video must also be preserved. In addition, prosecutors must comply with their
obligations to disclose evidence under Brady v. Maryland, 373 U.S. 83 (1963), and its progeny,
as well as Rule 12 of the N.H. Rules of Criminal Procedure. This can be a time-consuming and
technical process requiring special equipment.

Best practice would also involve obtaining a protective order that prohibits further
dissemination by the defense and prohibits defense counsel from providing the defendant with a
copy. Pro se defendants may be permitted to privately view, but not keep a copy of the
recording. Video provided in discovery should be copied to a digital format, rather than emailed
or shared via file sharing services, to maximize security and accountability should a video
become public.

Prosecutors with cases involving BWCs should also anticipate defense strategies, particularly if
there is a failure to record contact with a victim or witnesses during an initial response. There can
be various explanations for these instances, and they should not be the basis for dismissing a
case. Instead, arguments may be made that there was a failure to collect evidence or a loss of
evidence that was not intentional on the part of the officer. Written policies instituted by police
departments on equipment malfunctions, activation or deactivation of cameras, and preservation
of recordings, along with data collection of malfunctions or errors, can help to alleviate
suspicions of wrongdoing. %8

Prosecutor’s offices may also have to respond to requests for public records. New Hampshire’s
BWoC statute states, “Recorded images and sound made from an agency issued BWC shall be for
law enforcement purposes only. All access to this data shall be audited to ensure that authorized
users only are accessing the data for law enforcement purposes only.” (RSA 105-D:2, XIII). New
Hampshire’s Right to Know statute was also amended to exempt from disclosure video and

48 Wilkinson, John, J.D., To Record or Not to Record: Use of Body-Worn Cameras During Police Response to
Crimes of Violence Against Women, AEquitas Strategies in Brief, Issue #29, March 2017.
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audio recordings made by law enforcement officers using a body worn camera, except in certain
situations depending on what the recording depicts (RSA 91-A:5, X).

DECISIONS NOT TO CHARGE

A victim-centered response to sexual assault considers the potential lifelong impact that
charging decisions have on victims. Victims of sexual assaults whose cases are not charged may
feel re-traumatized because the pathway to achieve closure through the justice system has been
closed to them.

It is the responsibility of the prosecutor to notify a victim of sexual assault that a decision
has been made not to charge the case. Best practice is to make notification in person
whenever possible, with a victims’ assistance provider present, or by phone. The
notification should occur promptly and, if possible, before the defendant is notified. This
will prevent the victim from hearing the disposition from the defendant or other people first.
Notification to the victim should include an honest explanation of the reasons for the decision
not to charge. In addition, as a courtesy to the investigating agency, the agency should be
consulted and informed of the prosecutor’s decision prior to disclosure to the victim. Finally, it
is recommended that a comprehensive memorandum written by the prosecutor be added to the
file setting forth a basic recitation of the facts of the case and the reason the case was not
pursued.

PREPARING THE VICTIM AND FAMILY IN CHARGED CASES

The victim-centered approach recognizes that the victim is the center of the investigation. The
victim is the person most affected by the crime and in most sexual assaults, the only witness to
the assault. Providing information, education and respect to victims and their families promotes
cooperation and helps to build the strongest case possible.

When a decision is made to charge the offender, prosecutors must prepare victims and family
members for the next steps in the justice process. Prosecutors can do this by:

e Understanding the victim’s and family members’ trauma
e Educating victims about the steps in the process of the investigation and prosecution
e Informing victims about potential media coverage throughout the court proceedings

e Preparing victims, family members or other loved ones on how to respond to inquiries
from defense attorneys, investigators, and the media.

e Notifying the victim before documents are made public of their content, and how the
victim is identified (e.g., full name, initials, letter or number, DOB)
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e Educating victims on the estimated timeline of the case

e Informing victims about their right to attend court

proceedings

e Preparing victims for testimony and estimating the
amount of time they will be spending on the stand

e Preparing victims and family members for disclosure
of traumatic information in the trial (e.g., 911 tapes,

photos, etc.)

A prosecutor who
understands trauma will learn
that what is often termed
“counterintuitive” victim
behavior really represents a
perfectly normal human
response to a traumatic
experience.

e Cautioning victims about potential consequences of discussing the case with others
outside the criminal justice system

PROTECTING VICTIM SAFETY

Ensuring the physical and emotional safety of victims during the prosecution phase is critical.

/ PROSECUTOR CONDUCT \

It is critical that members of the
prosecution team always behave
appropriately when interacting
with victims and their
supporters. Prosecutors should
avoid joking or displaying
unnecessary familiarity with the
defendant or defense counsel at
any time. What may seem like
friendly courthouse banter could
be easily misunderstood and
cause pain to a victim.

Avoid unnecessary references by
any member of the prosecution
team to unrelated personal or
professional obligations that are
interfering with the handling of
the victim’s case. Delays can be
objectively and honestly
explained, but victims should not
be subjected to complaints
about prosecution workloads or
resources.

In some cases, victims may be subject to intense
pressure and harassment from others. To promote
victim safety, prosecutors should:

e Advocate for bail conditions that consider the safety
of the victim and the community

e Inform victims of bail condition terms for the
offender

e Ensure “no contact orders” are written, not oral

o Consider requesting protective orders for sensitive
case information (medical or counseling records, etc.)
to avoid inappropriate use or further dissemination

e Assist victims to develop a safety plan in the event
of retaliation or harassment

e Be mindful of the need to separate victims and
defendants during any proceedings at the courthouse

e Advise victims participating in virtual hearings to
keep their video camera off and audio muted until the
hearing begins.

INITIAL COURT APPEARANCES OR PRE-
TRIAL HEARINGS

A victim’s attendance at court may be a difficult
experience. In some cases, it may be the first time the
victim and defendant meet face to face after the assault.
Undoubtedly, it will be an affirmation that the
defendant is being held accountable for their actions.

Because of this, it is not uncommon for defendants to attempt to intimidate the victim. A victim-
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centered response recognizes that court appearances are a critical emotional juncture for the
victim. When working with victims, the prosecutor and/or victims’ assistance provider should:

e Discuss the advantages and disadvantages of victim attendance at court proceedings

e Consider whether efforts should be made to quash a subpoena should the defendant
subpoena a victim to testify at an initial court appearance or pre-trial hearing

e Be fully informed about the facts of the case

e Plan where the victim will be waiting prior to and during all court proceedings to limit
the victim’s exposure to the defendant, their family, or their supporters

e Attempt to ensure the victim and the defendant do not enter the courtroom at the same
time

e Advise victims participating in virtual hearings to keep their video camera off and audio
muted until the hearing begins

PLEA NEGOTIATIONS

New Hampshire’s Victims Bill of Rights states that the victim has the right to be consulted on
plea bargaining (RSA 21-M:8-k). Therefore, a victim’s input should always be sought before
plea discussions. Prosecutors should explain the rationale for offering a negotiated plea and ask
victims for their feedback. Minimally, the prosecutor should:

e Never present a plea without first attempting to contact the victim
e Educate the victim about the process of plea negotiations and sentencing options
e Make sure the victim is informed of the disposition being offered to the defendant

TRIAL PREPARATION

A victim-centered approach recognizes the need to fully prepare victims for the realities of the
trial process. Involving victims in preparing the prosecution’s case will empower them and
improve their testimony. To prepare victims for trial, the prosecutor/victims’ assistance provider
should:

e Provide a courtroom tour
e Prepare the victim for all testimony and anticipated cross examination

e Caution the victim about speaking about the case with others in a public place such as a
courthouse restroom or any other place where potential jury members or others may be
present before, during and after the trial

e Advise the victim who is allowed to be present in the courtroom
e Discuss with the victim the benefits and challenges of attending certain phases of the trial
e Prepare the victim for the various possible outcomes of the trial

In addition to victim preparation, additional witnesses in the case, including medical personnel,
should be fully prepared prior to depositions and/or trial testimony.
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JURY SELECTION

Jury selection, as in any other criminal case, is critical to the outcome of a sexual assault trial.
Potential jurors bring with them their own personal experiences and beliefs. Jurors are also
exposed to dramatized and/or wholly fictional accounts of sexual assaults in various media
which often bear no relationship to reality. The questions asked of potential jurors during the
selection process can expose myths and prejudices that they may hold about sexual assault.
There are several helpful resources on voir dire that can be found in Appendix O.

SENTENCING

At the time of sentencing, where the judge is free to impose anything up to and including the
maximum penalty under the law, and the prosecutor feels that a significant sentence is
appropriate, consider introducing evidence of uncharged conduct through witness testimony. See
State v. Tufts, 136 N.H. 517, 519-520 (1992) (the State may attempt to prove, and the court may
consider uncharged crimes where the State proves them to the point of probability); see also
State v. Rodrigue, 127 N.H. 496, 500 (1985) (a judge may exercise wide discretion in choosing
the sources and types of evidence on which to rely in imposing sentence). If attempting to
introduce uncharged acts, it is suggested prosecutors file a motion requesting leave to do
so. Further, prosecutors should provide sufficient discovery to the defendant/defense counsel
regarding any uncharged act prosecution wishes the court to consider for sentencing purposes.

Sentencing hearings can be an empowering and/or traumatic experience for victims and their
family members. To prepare victims for the sentencing hearing, the prosecutor’s office should:

e Notify the victim that in the event the court orders a pre-sentence investigation, a
probation officer may request to speak to the victim directly or through the victims’
assistance provider to form an opinion as to the impact of the crime and what the victim
feels is an appropriate sentence.

e Advise victims participating in virtual hearings to keep their video camera off and audio
muted until the hearing begins.

e Review with the victim the possibility that the reading of the charges and sentencing
arguments made by prosecution and defense may be potentially upsetting. Victims should
be informed that the defendant may speak at the hearing and may address their statements
directly at the victim. Victims should be aware it is entirely up to them if they want to
acknowledge the defendant’s comments.

e Inform the victim of their right to speak at sentencing. Victims who do not wish to speak
at the hearing should be offered the option of providing a written Impact Statement
directly to the court with copies provided to the defense and prosecution ahead of the
hearing.

o A sentencing hearing can be an emotionally charged event. Giving an oral
Victim Impact Statement can be overwhelming. Assisting the victim in
preparing the statement beforehand can be very helpful in assuring that a
victim does not miss saying something they felt was important. It also
prepares the victims’ assistance provider or support person for reading the
statement in the event the victim is unable to do so.

88



o If the court permits, victims should be offered the option of sitting or standing
when giving their statement.

e Aduvise the victim that family members and friends may be present to support them.

e Make sure the sentence is structured in such a way that the court can include a no contact
order. See State v Towle, 167 N.H. 315 (2015).

e Victims should be reminded that restraining orders should not be dropped in reliance on
the criminal case “no contact” order.

e Encourage the victim to be clear in their Victim Impact Statement whether they are in
support of the sentencing proposal.

4 )

Regardless of the outcome of a sexual assault case, prosecutors who want to sharpen
their skills are wise to take cases to a SART meeting to review and discuss what went
well and what could be improved in the future. Including multidisciplinary
professionals on the team in the discussion may broaden the feedback received and
improve the prosecution’s presentation in future cases. Surveying jurors after trial
proceedings with a not guilty result will also provide additional insight about how to
\ improve the prosecution’s presentation of future sexual assault cases. )
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| CAMPUS SEXUAL ASSAULT I

While the likelihood of crime victimization generally is lower on a college campus, college-
aged students are sexually victimized at the same rate or higher than in the wider community.
Victimization happens to students regardless of gender, gender identity, sexual orientation,
ability, race, religion, country of origin, or age. Sexual assault is the most under-reported crime
in our country; New Hampshire’s college campuses are no exception. Some victims are sexually
assaulted while impaired by drugs or alcohol - either due to a substance that was administered by
the offender as an intentional tactic, or by an offender who takes advantage of their vulnerable
state - and thus rendered incapable of consenting to any sexual act.

A 2019 survey of over 181,000 students at 33 institutions of higher education (IHES) across the
United States reported the following key findings:

e The overall rate of nonconsensual sexual contact by physical force or inability to consent
since the student enrolled at the school was 13 percent. The prevalence rate varied
significantly by student gender, affiliation, and year.

o For undergraduate women, the estimate was 25.9%,

o For undergraduate students who are transgender, genderqueer, non-
conforming, questioning students, or a gender not listed on the survey
(TGQN), the rate was 22.8%,

o For undergraduate male students, the rate was 6.8%.

o Year in school may also affect risk. For undergraduate women, the rate of
reporting sexual contact by force or inability to consent within that academic
year steadi